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LEGAL RIGHTS UNDER THE CLAYTON-BULWER 
TREATY. 


OON after the establishment of the independence of the 
Spanish-American republics, the United States, as well 

as several European States, were occupied with schemes for con- 
structing a ship canal across the isthmus which connects the 
continents of North and South America. Among other docu- 





ments of this period bearing on the subject, we may mention, as 
instructive, a resolution of the Senate, adopted in 1835, requesting 
the President to enter into negotiations with the governments of 
other nations, and especially with those of Central America and 
New Granada, with the view of securing the free navigation of any 
canal that might be constructed across this isthmus. In conclud- 
ing a new treaty with New Granada, on the 12th of December, 
1846, the United States government succeeded in introducing an 
article (the thirty-fifth) giving effect to this resolution of the 
Senate. 

By this article the government of New Granada (since 1862, 
the United States of Colombia) guaranteed “to the government 
of the United States that the right of way or transit across the 
Isthmus of Panama upon any modes of communication that now 
exist, or that may be hereafter constructed, shall be open and free 
to the government and citizens of the United States,” etc. And 
the “United States guarantee, positively and efficaciously, to 
New Granada, by the present stipulation, the perfect neutrality 
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of the before-mentioned isthmus, with the view that the free 
transit from the one to the other sea may not be interrupted or 
embarrassed in any future time while this treaty exists ; and, in 
consequence, the United States also guarantee, in the same man- 
ner, the rights of sovereignty and property which New Granada 
has and possesses over the said territory.” 

“The present treaty shall remain in full force and vigor for the 
term of twenty years from the day of the exchange of the ratifi- 
cations.” . . . But, “notwithstanding the foregoing, if neither 
party notifies to the other its intention of reforming any of, or all, 
the articles of this treaty twelve months before the expiration of 
the twenty years stipulated above, the said treaty shall continue 
binding on both parties beyond the said twenty years, until twelve 
months from the time that one of the parties notifies its intention 
of proceeding to a reform.” 

The acquisition of California by the United States, in 1848, and 
the subsequent discovery of gold in that territory, gave an in- 
creased interest to the projects for cutting the Central-American 
isthmus, and thus shortening the water route to our western coast. 
In this same year, Aspinwall, Stephens, & Co. obtained from the 
government of New Granada the concession of the right of way 
for a railway across the Isthmus of Panama. The next year, 
1849, Vanderbilt and others formed at New York a company 
called “the American, Atlantic, and Pacific Company,” to whom 
the government of Nicaragua granted the right to construct a ship 
canal across the territory of that State. 

At about the same time—June, 1849—Mr. Hise, the diplo- 
matic agent of the United States in Central America, concluded 
a treaty with Nicaragua, but without instructions from his govern- 
ment, by which the United States were to exercise exclusive do- 
minion over any route through the territory of that State. This 
treaty was never ratified by the United States, but it had some 
influence upon the negotiations with England which were entered 
upon subsequently. 

At this time the Nicaragua route was thought to be the most 
feasible one for a ship canal, for the reason that Lake Nicaragua 
and the San Juan river might, it was believed, be made use of for 
a part of the way. But an obstacle to the free use of this route 
now presented itself, in the fact that the mouth of the San Juan 
river, and hence the eastern terminus of the proposed canal, was 
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under the dominion of England. She had recently taken posses- 
sion of the small town of San Juan del Norte, situated at the en- 
trance to the above-named river, and had changed its name to 
Greytown, raising over it what was declared to be the Mosquito 
flag. The alleged ground of this action was, that this place was a 
part of the territory of the Mosquito Indians, over whom England 
had, it was asserted, exercised a protectorate for two hundred 
years. The so-called Mosquito coast extended indefinitely sev- 
eral hundred miles along the coasts of the republics of Honduras 
and Nicaragua. England had, moreover, a settlement on the 
main-land, farther to the north, called British Honduras, or Belize; 
she also laid claim to the Bay Islands, situated in the Bay of 
Honduras, as dependencies of Belize. 

The government of the United States, alarmed at this prepon- 
derance of British influence in Central America, cast about for 
the means of counteracting it. To oust England from her strong 
position by force was felt to be much too grave an undertaking, 
even were the United States disposed to attempt it. But the 
American statesmen of that day were, as a rule, only intent on 
securing a free transit across the isthmus not under the exclusive 
control of any European nation. They resolved, therefore, upon 
a peaceful and conciliatory policy: if England could not be got 
rid of, yet she might consent to act in conjunction with the 
United States in guaranteeing the proposed isthmus transit. Ac- 
cordingly, tre English government was invited, through Mr. Ab- 
bott Lawrence, American Minister in London, to join the United 
States in the protectorate of the Panama route, as set forth in 
the thirty-fifth article of the treaty of 1846 with New Granada ; and 
also to enter into a treaty with Nicaragua similar to that negoti- 
ated by Mr. Hise, which was then in the hands of the President. 
The condition attached to this proposal was, however, that the 
Mosquito protectorate should be withdrawn by England. In the 
event of this proposal not being accepted, it was further intimated, 
probably as a mild threat, that the Hise treaty would be submitted 
to the Senate for its approbation. The subsequent negotiations in 
regard to this question were transferred to Washington, and carried 
on by Mr. Clayton, Secretary of State, and Sir Henry Lytton- 
Bulwer, the English Minister at Washington. The result was a 
direct treaty between the two parties, signed April 19, 1850, and 
since known as the Clayton-Bulwer treaty. 
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By the first article of this treaty the two governments agree that 
“neither the one nor the other will ever obtain or maintain for itself 
any exclusive control over the said ship canal (by the Nicaraguan 
route); agreeing that neither will ever erect or maintain any 
fortifications commanding the same, or in the vicinity thereof, or 
occupy, or fortify, or colonize, or assume or exercise any do- 
minion over Nicaragua, Costa Rica, the Mosquito coast, or any 
part of Central America; nor will either make use of any pro- 
tection which either affords or may afford, or any alliance which 
either has or may have to or with any State or people for the pur- 
pose of erecting or maintaining any such fortifications, or of oc- 
cupying, fortifying, or colonizing Nicaragua, Costa Rica, the 
Mosquito coast, or any part of Central America, or of assuming 
or exercising dominion over the same.” And, further, neither 
will seek to obtain any advantage not freely accorded to the other. 

By Article II. it is agreed that, in the event of war between 
the contracting parties, vessels traversing the canal shall be 
exempt from blockade or capture by either belligerent ; and this 
provision shall extend to a distance, from either end of the canal, 
which may be hereafter found expedient. 

By Article V. the two governments engage to guarantee the 
neutrality and security of the canal, when it shall have been con- 
structed, but either party is at liberty to withdraw from this 
agreement of protection on giving six months’ notice to the other. 

Article VI. contains a stipulation that the contracting parties 
shall “invite every other State with which both or either have 
friendly intercourse to enter into stipulations with them similar to 
those which they have entered into with each other, to the end 
that all other States may share in the honor and advantage of 
having contributed to a work of such general interest and impor- 
tance as the canal herein contemplated.” Also that “each shall 
enter into treaty stipulations with such of the Central American 
States as they may deem advisable for the purpose of more 
effectually carrying out the great design of this convention; 
namely, that of constructing and maintaining the said canal as a 
ship communication between the two oceans, for the benefit of 
mankind, on equal terms to all, and of protecting the same.” 

Article VII. gives priority of claim to protection to any such 
persons or company “as may first offer to commence the same, 
with the necessary capital,” etc. 
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By Article VIII. “the governments of the United States and 
Great Britain having not only desired, in entering into this conven- 
tion, to accomplish a particular object, but also to establish a 
general principle, they hereby agree to extend their protection, 
by treaty stipulations, to any other practicable communications, 
whether by canal or railway, across the isthmus which connects 
North and South America, and especially to the interoceanic com- 
munications, should the same prove to be practicable, whether by 
canal or railway, which are now proposed to be eeeranens by the 
way of Tehuantepec or Panama.” 

At the time of the execution of this treaty England claimed, 
as we have seen, dominion over (1) the Mosquito coast, (2) 
British Honduras, (3) the Bay Islands. Before the final exchange 
of ratifications of the treaty, Sir H. L. Bulwer filed a paper at 
the State Department in Washington declaring that “ Her Majesty 
does not understand the engagements of that convention to apply 
to Her Majesty’s settlement at Honduras, or to its dependencies.” 

Mr. Clayton answered, ina note of July 4, acknowledging that 
he “understood British Honduras was not embraced in the treaty 
of the roth day of April last, but at the same time declining 
to affirm or deny the British title in their settlement or its alleged 
dependencies.” He says further, “ The consent of the Senate was 
not required, and the treaty was ratified as it stood when it was 
made.” 

England then renounced her dominion over Greytown, but con- 
tinued to exercise a protectorate over the Mosquito Indians ; and 
shortly after the ratification of the treaty, proceeded to erect the 
Bay Islands into a separate colony. This, the United States con- 
tended, was a direct violation of the stipulations of the treaty ; 
and immediately thereupon a controversy arose in regard to the 
interpretation of the treaty. The British government took the posi- 
tion that the first article of the treaty related only to future acts, and 
did not embrace places in their possession at the time the treaty 
was made. This construction was rejected by the United States ; 
they were willing to admit the British construction in the case of 
the Belize, provided the boundary should be satisfactorily settled ; 
but as to the Mosquito coast and the Bay Islands, such construc- 
tion would defeat the very object of the treaty. 

This controversy lasted for ten years, and at times seemed 
perilously near precipitating a war between the two States. An 
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attempt was made to settle it in 1856, by a new treaty, — known 
as the Clarendon-Dallas treaty, -- but this failed of ratification by 
reason of an amendment introduced by the Senate by which the 
Bay Islands were given absolutely to the Republic of Honduras. 

On the failure of the Clarendon-Dallas treaty, there remained two 
possible modes of proceeding ; namely, by reference to arbitration, 
or by the absolute abrogation of the treaty of 1850. In the opinion 
of the United States, said Mr. Cass, the subject did not admit of 
reference to arbitration. And astothe abrogation of the Clayton- 
Bulwer treaty, the United States would consent to this only on 
condition of making some other settlement of the question. For, 
in the event of abrogation, England insisted on resuming her 
former pretensions in Central America. Mr. Clayton said, “ The 
abrogation of the treaty restores the British protectorate with re- 
newed vigor; and unless immediately after it shall be annulled 
we shall be prepared to attack her in Central America, she will 
reassert her title so effectually that in one year the whole isth- 
mus will be under her influence.”! In the meantime England 
sent out, in 1857, a commissioner — Sir William Gore Auseley — 
to negotiate treaties with the Central American States, which 
should be in accordance with the Clayton-Bulwer treaty, and per- 
haps satisfy the American construction of the treaty. Mr. Cass 
assured the English government that the United States would be 
satisfied if the proposed treaties should adjust the disputes in 
regard to the Mosquito protectorate, the Bay Islands, and the 
boundary of Belize, “in accordance with the general tenor of the 
American interpretation of the treaty.” This plan proved suc- 
cessful. Treaties were concluded (1) with Guatemala in 1859, 
by which the boundaries of Belize were determined ; (2) with 
Honduras, in the same year, by which the Bay Islands were given 
up to that State ; (3) with Nicaragua in 1860 (also by that with 
Honduras ), by which the British protectorate over the Mosquitos 
was withdrawn. 

It will be seen that the principles involved in these treaties 
coincide almost exactly with the American construction, and with 
the Senate amendments to the Clarendon-Dallas treaty. Eng- 
land conceded in 1860 what she flatly refused in 1856. The 
United States thus gained all they had contended for. Mr. Bu- 
chanan said in his annual message of December, 1860, “ The dis- 





1 Appendix to Cong. Globe, 1855-1856, p. 441. 
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cordant construction of the Clayton-Bulwer treaty between the 
two governments have resulted in a final settlement entirely satis- 
factory to this government.” Mr. Buchanan afterwards wrote, 
that, at the close of “his administration, no European colony 
existed on the American continent, except such as had been 
established before the Monroe doctrine was announced, or had 
been formed out of territory then belonging to a European 
power.” 3 

Thus, in 1860, the Clayton-Bulwer treaty was restored to its 
full original authority. But the primary object for which it was 
made —the construction of a canal—-still remained unaccom- 
plished. The controversy over the treaty had delayed proceedings 
by the New York company, till the government of Nicaragua, in- 
censed by the filibustering expeditions of Walker, revoked, in 
1855, the concession to the company. The breaking out of the 
Civil War in 1861 arrested further action in this direction on the 
part of Americans. The Clayton-Bulwer treaty continued, never- 
theless, to be considered as binding the two States. In a despatch 
to Mr. Adams, in 1866, Mr. Seward said that, ‘supposing the 
canal should never be built, it may bea question whether the 
renunciatory clauses of the treaty are to have perpetual obliga- 
tions. Technically speaking, this question might be decided in 
the negative. Still, so long as it should remain a question, it 
would not comport with good faith for either party to do anything 
which might be deemed contrary to even the spirit of the treaty.” 

So, Mr. Fish, in a despatch of April 26, 1872, to Mr. Schenck, 
in regard to a rumor of British encroachment upon the territory 
of Guatemala, said, ‘‘ You will then (if the rumor prove to be 
true) formally remonstrate against any trespass by British 
subjects, with the connivance of their government, upon the ter- 
ritory of Guatemala, as an infringement of the Clayton-Bulwer 
treaty, which will be very unacceptable in this country.” 

Again, on March 4, 1880, Mr. Evarts, writing to Mr. Logan, 
then Minister to Central America, in regard to a rumor that Eng- 
land was about to acquire the Bay Islands by purchase, said, “ It 
seems unquestionable that the Clayton-Bulwer treaty precludes 
the acquisition of those islands by Great Britain.” 

After the French were forced out of Mexico, in 1866, Mr. 
Seward would seem to have changed his mind in regard to the 





1 Buchanan’s Administration, p. 284. 
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Clayton-Bulwer treaty. During the period from 1868 till 1870 
he attempted, by means of a new treaty with Colombia, to secure 
for the United States the absolute control of the transit by way 
of the Isthmus of Panama. But his proposals were rejected by 
the government of Colombia. Mr. Seward was, doubtless, in- 
fluenced in his action by the remembrance of the unfriendly attitude 
of England and France towards the United States during the Civil 
War. “The United States,” he said, “would not permit to a 
public enemy of the American continent, the use or advantages of 
a work executed by nations of the New World.” On the other 
hand, Mr. Fish proposed, in 1877, with reference to the Nicaragua 
route, a joint action of the maritime powers in neutralizing any 
future canal. 

In the meantime Lieutenant Wise had explored the Panama 
route, and in 1878 the de Lesseps Company was organized in 
Paris, and obtained from Colombia a grant of a right of way across 
its territory. The congress which met in Paris in May, 1879, 
decided upon a sea-level canal on the line of the Panama Railway, 
and the government of Colombia issued an invitation to the 
European powers to join in guaranteeing the neutrality of the 
canal when completed. 

The United States were both surprised and alarmed at this turn 
of affairs, and were impressed with the necessity of asserting their 
rights in regard to these projects. In both Houses of Congress 
resolutions were introduced, reaffirming the principles of the 
Monroe doctrine, and declaring that the United States must ex- 
ercise such control over any interoceanic canal as their safety and 
prosperity demanded. The Executive branch of the government 
also took the matter up. Mr. Evarts protested against the action 
of Colombia, and proposed to the Colombian Minister, General 
Santo Domingo Vila, a new treaty, supplementary to that of 1846, 
by the terms of which “all concessions and privileges granted or 
to be granted by the United States of Colombia with the view of 
assuring the construction of an interoceanic canal across the 
Isthmus of Panama are and shall be subject to the rights acquired 
by the United States of America by virtue of the guarantee given 
by them in the thirty-fifth article of the Treaty of 1846,” and 
that no concession should be granted by Colombia without the 
consent of the United States. And, further, that the United 
States should. be permitted to establish and occupy any fortifica- 
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tions at the entrance of the canal which should be deemed neces- 
sary. General Vila replied, in effect, on the roth of February, 
1881, that to accept the proposals of Mr. Evarts would be a 
serious blow to the independence of Colombia as a sovereign 
State, and that he could not accept the idea, even as a simple basis 
of discussion. A convention, in a modified form, negotiated im- 
mediately afterwards by Mr. Trescot and General Vila, was 
rejected by the Colombian Senate on February 17. 

President Hayes had said, in a special message, dated March 8, 
1880, ‘that the policy of this country is a canal under American 
control. The United States cannot consent to the surrender of 
this control to any European power. . . . An interoceanic 
canal across the American isthmus will essentially change the 
geographical relations between the Atlantic and Pacific coasts of 
the United States, and between the United States and the rest 
of the world. It will be the great ocean thoroughfare between 
our Atlantic and Pacific shores, and virtually a part of the coast 
line of the United States.” In his inaugural address, President 
Garfield made use of similar language. 

It was left, however, to the successors of Mr. Seward and Mr. 
Evarts in the State department to sustain by argument the posi- 
tion of the United States in regard to the canal and the Clayton- 
Bulwer treaty. In a despatch to Mr. J. R. Lowell, dated June 24, 
1881, Mr. Blaine calls attention to the treaty of guarantee of 1846 
between Colombia and the United States, and says that, “in the 
judgment of the President, this guarantee, given by the United 
States of America, does not require reénforcement, or accession, 
or assent from any other power.” No mention is made in this 
despatch of the Clayton-Bulwer treaty; but in a subsequent 
despatch to Mr. Lowell, of the 19th of November, 1881, Mr. 
Blaine discusses that treaty at great length. “This convention,” 
he declares, ‘“‘ was made more than thirty years ago, under excep- 
tional and extraordinary conditions, which have long since ceased 
to exist, — conditions which, at best, were temporary in their 
nature, and which can never be reproduced.” The remarkable 
development of the United States since that time, Mr. Blaine 
believes, has created new duties upon this government, the com- 
plete discharge of which requires some essential modification of 
the Clayton-Bulwer treaty. For although the military power of 
the United States is without limit, and, in any conflict on the 
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American continent, altogether irresistible, this treaty commands 
the government not to use a single regiment of troops to protect 
its interests in connection with the interoceanic canal, but to sur- 
render the transit to the guardianship and control of the British 
navy. To counterbalance the preponderance of the British navy, 
we should be permitted to fortify and control the canal in order 
to protect our Pacific coast in the event of war. And a compari- 
son is made with England’s Indian possessions and the Suez 
canal. As to a general neutralization of the canal “on paper,” 
Mr. Blaine thinks it would not suffice to preserve its neutrality in 
time of hostilities. ‘The first sound of cannon, in a general 
European war, would, in all probability, annul the treaty of neu- 
trality.” The only conclusive mode of preserving the neutrality 
of the canal is to “place it under the control of that government 
least likely to be engaged in war, and able, in any and every 
event, to enforce the guardianship which she shall assume.” Be- 
sides, we have by right and long-established claim priority on the 
American continent. 

For these reasons Mr. Blaine proposes a modification of the 
Clayton-Bulwer treaty, so as to permit the United States to fortify 
the canal, while retaining the prohibition regarding the acquisition 
of territory in Central America. The eighth article, by which 
the two governments agree to protect the routes by way of 
Tehuantepec or Panama, should be considered obsolete; while 
that looking to the establishment of a free port at either end of 
the canal, and a neutralized portion of sea, should be allowed to 
stand. 

Mr. Frelinghuysen, who succeeded Mr. Blaine at the State 
Department in December, 1881, reiterated the arguments of his 
predecessors as to the necessity of the American control of the 
canal; and went still farther, in his attempt to prove that the 
Clayton-Bulwer treaty was null and void by the acts of England, 
or at least, was voidable, at the pleasure of the United States. The 
primary object of the treaty, says Mr. Frelinghuysen, was the con- 
struction of a canal by the Nicaragua route, and the dispossession 
of England of her settlements in Central America. But neither 
of these objects was accomplished ; the canal was not made, and 
England continued to occupy British Honduras. If “Great Britain 
has violated and continues to violate that provision, the treaty is, 
of course, voidable at the pleasure of the United States.” Again, 
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the parties to the treaty “anticipated that a canal by the WVica- 
vagua route was to be at once commenced, . . . and finished 
with all possible speed by American and British capital under the 
impulse of the joint protectorate.” And it is further the opinion 
of Mr. Frelinghuysen that the agreement had reference to the con- 
cession of the State of Nicaragua to the American company 
organized in 1849, and to no other. He then intimates that the 
British capital was not forthcoming ; and the concession was with- 
drawn and therefore the treaty became voidable. The sixth 
article, which contemplated the extension of the agreement to 
other nations, should be considered as lapsed by reason of the 
failure to construct the canal to which it referred, and also because 
no joint protectorate for any canal across the isthmus is required. 
As to the eighth article, which extends the provisions of the treaty 
to the Panama and Tehuantepec routes, Mr. Frelinghuysen says 
our protectorate over Panama, by the treaty with Colombia of 
1846, is exclusive in its character, while it exists, which treaty 
obliges the United States to.afford the sole protectorate of any 
transit across Panama. But, at all events, the fact that England 
has concurred in the protectorate of the railway on this route by 
the United States has relieved the last-named government from 
any obligation to permit her to join in the guarantee. 

Mr. Frelinghuysen finds another reason for annulling the Clay- 
ton-Bulwer treaty in the fact that in 1850, when the treaty was 
made, the United States were poor in money ; they could not fur- 
nish the necessary capital to construct the canal, and were willing, 
therefore, in order to secure such capital, to surrender some of 
their exclusive privileges. But now the people of the United 
States have abundance of surplus capital for such enterprises, 
and have no need to call upon foreign capitalists. 

Finally, the Ciayton-Bulwer treaty is said to be in conflict with 
the Monroe doctrine. 

These arguments of Mr. Blaine, Mr. Frelinghuysen, and others, 
touching the Clayton-Bulwer treaty, we may reduce to three general 
propositions ; namely, first, that the treaty is void or voidable by 
reason of the failure of England to carry out her part of the agree- 
ment; second, that the change of conditions since 1850 has 
worked a virtual abrogation, or, at least, an essential modification 
of the treaty ; and third, that the treaty is in conflict with the 
principles of the Monroe doctrine, All these positions were 
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denied by Lord Granville, English foreign secretary ; and they 
have been more recently criticised by Mr. T. J. Lawrence, in his 
volume of Essays on International Law. 

In regard to the first of the above-mentioned propositions, that 
the treaty is voidable by reason of the non-performance of certain 
of its stipulations on the part of England, the first point made by 
Mr. Frelinghuysen is that England continued, contrary to the stipu- 
lations of the treaty, to exercise dominion over British Honduras 
—in fact, that she changed what was before a mere “ settlement” 
into a “possession.” The declaration of Sir H. L. Bulwer before 
the final exchange of ratifications, that British Honduras was not 
to be considered as within the terms of the treaty, and Mr. Clay- 
ton’s assent to that declaration, does not satisfy Mr. Frelinghuysen ; 
for this declaration, he avers, was made “after the conclusion of 
the treaty by the joint action of the President and Senate, and was 
not made to or accepted by them.” This is hardly an accurate ° 
statement of the facts, for it would seem that the Senate was not 
ignorant of the declaration, as the following correspondence will 
show : — 


JULY 4, 1850. 

DEAR S1R,—I am this morning writing to Sir H. L. Bulwer, and while about 
to decline altering the treaty at the time of exchanging ratifications, I wish to 
leave no room for a charge of duplicity against our government, such as that we 
now pretend that Central America in the treaty includes British Honduras. 

I shall therefore say to him, in effect, that such construction was not in the 
contemplation of the negotiators or the Senate at the time of the confirmation. 
May I have your permission to add that the true understanding was explained by 
you, as Chairman of Foreign Relations, to the Senate, before the vote was taken 
on the treaty? I think it due to frankness on our part. 

Very truly yours, 
JOHN M. CLAYTON. 
To Hon. W. R. KING, U. S. Senate. 


JULY 4, 1850. 
My DEAR S1r,— The Senate perfectly understood that the treaty did not in- 
clude British Honduras, Frankness becomes our government, but you should 
be careful not to use any expression which would seem to recognize the right of 
England to any portion of Honduras. 
Faithfully your obedient servant, 
W. R. KING. 
To Hon. Joun M. Crayton, Secretary of State. 


The date of these notes was that on which the ratifications were 
exchanged, and Sir H. L. Bulwer’s declaration was in the hands of 
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Mr. Clayton on the 29th of June—five days earlier. It can 
hardly be presumed that the President was ignorant of so impor- 
tant a matter ; indeed, on the 14th of July, President Filmore said, 
in a communication to Congress, that ‘the British title to British 
Honduras stands precisely as it stood before the treaty.” An of- 
ficial exposition of the treaty had appeared on the 8th of July, in 
the “ National Intelligencer,” in which it was said that “the British 
title to the Belize the treaty does not in any manner recognize; 
nor does it deny it, or meddle with it. That settlement remains, 
in that particular, as it stood previously to the treaty.” } 

We have already seen, in the above historical sketch of the 
treaty, that the United States accepted this view of its meaning at 
the time of the final adjustment of the dispute, in 1860. It would 
seem, therefore, a little late to insist now upon an interpreta- 
tion of the treaty, which was expressly disavowed by the states- 
men who took part in the formation of the treaty, and who insisted 
so tenaciously upon their construction of it in other respects. 

In regard to the other points raised against the validity of the 
treaty by Mr. Frelinghuysen, his arguments are mainly refuted by 
the history of the treaty itself. The expectation that “a canal 
was to be commenced and finished with all possible speed by 
American and British capital” is not a stipulation of the treaty. 
That instrument simply states that “it is desirable that no time 
should be unnecessarily lost in commencing,”’ etc., but no time is 
fixed therefor. Again, the provisions of the treaty contemplate 
the construction of the canal by means of private capital and 
private enterprise; there is no agreement, therefore, by either 
government to furnish capital, but only the protection of that to 
be invested in the enterprise by individuals. 

So, of the statement of Mr. Frelinghuysen, that the agreement 
had reference to the American company, organized in 1849, the 
seventh article of the treaty declares that the two governments will 
give their support and protection to any company which shall 
have first offered to commence the construction of the canal, and 
presenting evidence of sufficient capital subscribed to accomplish 
the undertaking. The reference here is undoubtedly to the above- 
named American company; but if, at the end of one year, 
such company was not prepared to go on with the work, then the 
contracting parties should be free to “afford their protection to 


1 Seward’s Works, 1, 384, 385- 
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any other persons or company that shall be prepared to commence 
and proceed with the construction of the said canal.” 

Now, neither the fact that the canal was not immediately con- 
structed, nor that the American company referred to lost its 
concession from the State of Nicaragua, would seem to justify the 
conclusion that the Clayton-Bulwer treaty was thereby annulled, 
or had become voidable. That treaty contemplated a permanent 
and far-reaching scheme, with which no temporary interruption 
should be permitted to interfere. But the strongest argument in 
favor of the continued validity of the treaty is found in the fact 
that the government of the United States refused to consent to its 
abrogation in 1857, and in 1860 expressed its perfect satisfaction 
with the final settlement of the question, and continued to appeal 
to the stipulations of the treaty until a very recent date. 

The second proposition, mainly relied on by Mr. Blaine, was, 
that circumstances have so changed since 1850 that the treaty 
entered into then ought, in justice to the United States, to be con- 
sidered as modified to correspond with the new conditions. This 
argument it is more difficult to answer. There is, in the first 
place, a certain vagueness in the statement ; and furthermore, it is 
at best largely a matter of opinion. 

The presumption is, that treaties continue to bind the contract- 
ing States ; and it is most essential to the interests of international 
intercourse that a high regard should be paid to the faith of 
treaties. Yet it is conceivable that circumstances should so 
change by lapse of time that it would be impossible to carry a 
treaty into effect, in whole or in part, or that to do so would be 
unjust and injurious to one of the signatory powers. In the 
former case, the treaty would become void; in the latter case, it 
would become voidable, if the change of circumstances were such 
as to endanger the existence of one of the contracting States, 
There is a difference of opinion, however, among writers on inter- 
national law as to this latter point. The writers of continental 
Europe are, as arule, inclined to look more leniently upon the 
breach of treaties than do those of England and the United States. 
Fiore goes so far as to say that “all treaties are to be looked 
upon as null which are in any way opposed to the development 
of the free activity of a nation, or which hinder the exercise of its 
natural rights.” The conference of London in 1871 declare, on 
the other hand, that “it is an essential principle of the law of 
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nations that no power can liberate itself from the engagements 
of a treaty, nor modify the stipulations thereof, unless with the 
consent of the contracting powers by means of an amicable 
arrangement.” If this stricter rule is subject to occasional ex- 
ceptions in practice, yet it is safer on the whole to proclaim it as 
the rule than to permit one of the parties —and the interested 
party—to decide for itself when the occasion has arisen which 
calls for the abrogation of the treaty. To warrant such action 
there ought, at least, to be no doubt as to the injurious effect of 
carrying out the terms of the treaty. 

In applying these principles to the Clayton-Bulwer treaty, we 
are led to inquire, first, whether the conditions under which it was 
entered into have undergone a change so radical that the com- 
plete execution of its provisions at the present time would 
endanger the political position of the United States or seriously 
menace their commercial interests. It is contended on the part 
of the United States that such a change has taken place; the 
extraordinary development of our possessions on the Pacific 
Coast was, it is said, unforeseen in 1850. They have become 
“imperial in extent, and would supply the larger part of the 
traffic through the proposed canal.” The relative importance of 
a waterway between our eastern and Pacific States has increased 
in the same ratio; so important, it is said, has such a communi- 
cation become, that, for purposes of defence and in the interests 
of our commerce, we must have the exclusive control of it, —and, 
indeed, consider it as a part of our “coast line.” But by the pro- 
visions of the Clayton-Bulwer treaty, the isthmus canal would be 
free to all nations alike ; and in the event of war with any Euro- 
pean power, in spite of the neutrality of the canal, Mr. Blaine 
believes that it would be closed to us, and our western coast be 
exposed to hostile attack, and our commerce interrupted. 

To these arguments of Mr. Blaine, Lord Granville answers, that, 
granting the extraordinary growth of the Pacific States of the 
United States, the British possessions have developed pari. passu 
with those of the United States, and that the canal would be very 
important for them. But more important still, the canal would 
have an enormous political interest for all the maritime States of 
the world. Therefore, the United States have no greater relative 
interest in the canal than they had when the treaty was made. 
It is a mistake to suppose that the statesmen of 1850 did not — 
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foresee the rapid development of the Pacific coast ; that was, in 
fact, one of the motives for negotiating the treaty. Moreover, the 
development of ways of communication have quite kept pace 
with that of the Pacific States themselves. Whereas, in 1850, the 
only practicable routes to California were by way of the isthmus, 
or around Cape Horn, there are now three lines of railway across 
the continent, bringing San Francisco within five days of New 
York —about the estimated time it would take for a ship to go 
through the Nicaragua canal. 

In the event of a hostile attack upon our western coast, troops, 
and war material of every kind, except ships, would be sent from 
the East by railway, if haste were called for, rather than by water, 
even if the canal were unobstructed. But let us suppose that the 
United States were to exercise the sole protectorate over the 
isthmian canal, and, for its security, were to build fortifications 
thereon ; would it not be a simple matter for any of the greater 
maritime powers to blockade both ends of the canal, and thus 
prevent all American vessels from approaching it? Unless, there- 
fore, the United States possessed a navy able to cope with that of 
other maritime States, and even with any possible combination of 
such States, the canal would, in time of war, be entirely useless 
for us. But if we possessed such a navy, it is clear, we should 
not need to fortify the canal. The assertion, moreover, that Eng- 
land would disregard the provisions of the treaty, which were 
expressly based upon the contingency of war between the two 
countries, is an unwarrantable assumption; even granting the 
desire to do so, England’s treaty relations with other States are 
too important for her to set the example of bad faith towards 
other States. Indeed, England has been the foremost State in 
Europe in insisting on the faith of treaties. 

But these arguments do not exhaust the objections to the Clay- 
ton-Bulwer treaty ; it is said that to permit any European power 
to take part in protecting an isthmian canal, would be in conflict 
with the principles of the Monroe doctrine. The Monroe doctrine, 
although never anything more than a doctrine, has a strong hold 
upon the American mind; it has had, too, no inconsiderable re 
straining and moral effect upon Europe. But it is often misunder- 
stood in this country, and may be easily misapplied. 

The declaration of President Monroe, in 1823, had a definite 
_ purpose; namely to defeat the machinations of the so-called 
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“Holy Alliance,” which, having suppressed by force of arms all 
popular demonstrations in Europe, proposed to transfer its activity 
to this continent, to restore the monarchical principle in the 
Spanish-American republics, and, perhaps, to attack the United 
States. The declaration was, therefore, a defensive measure ; the 
European Alliance had announced a policy which was thought to 
be dangerous to the interests and the peace of the United States. 
Now the particular circumstances which called forth that declara- 
tion have passed away forever. Since that time, Europe itself 
has become, to a great degree, democratic ; and with this change, 
the spirit of monarchical propagandism has ceased to exist. 

‘ The danger of European aggression has been lessened, too, by 
the fact that the Spanish-American States, still struggling for their 
independence in 1823, are now recognized republics of nearly 
seventy years’ standing. And this is well understood in South 
America. The minister of foreign affairs of the Argentine Con- 
federation said, in 1881, that “happily the day has gone by in 
which political combinations on this continent had for their prin- 
cipal object the preserving of their independence against foreign 
aggression and machinations. Europe no longer harbors any 
thought of conquest or of chimerical vindications.” 

It must be admitted, however, that there is a tendency on the 
part of several leading European States to extend their dominion in 
the interest of their navigation andtrade. At present this tendency 
shows itself in the inordinate desire to plant colonies in all places 
not yet occupied by civilized societies; and it is by no means 
improbable that, did a favorable opportunity offer itself, they 
would attempt to gain vantage-ground on the continents or islands 
of this hemisphere. It ought not to be expected that the United 
States will be an indifferent spectator of these movements, at least, 
where their interests are at stake, whether it bea question of the 
American continents or of islands in the Atlantic or Pacific. But 
it is not necessary to attempt to stretch the Monroe doctrine so 
as to include every possible case, nor to exclude other cases 
from its effect. We have outgrown the Monroe doctrine, and 
ought to be able to have a foreign policy entirely independent of 
it. The United States are large in extent of territory, and strong 
in material resources, and stronger still in their defensive position 
between two oceans. There is no longer any occasion, as there 
was in the early part of the century, to fear those “ entangling 
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alliances’ with European powers, in regard either to European or 
American affairs. It was not contemplated by Washington,when he 
so earnestly enjoined upon his countrymen a policy of isolation, that 
we should always hold aloof from the rest of the world. The danger, 
as he saw it, would pass away so soon as the infant State should 
have arrived at the vigor of manhood. There would come a time, 
he said, when the United States could choose war or peace at 
their pleasure. What, then, is the sense of adhering, in the strict 
letter, toa policy adopted, of necessity, in the early period of our 
history, but the reason for which no longer exists? In this age of 
steam and electricity, the different countries of the world have 
been brought wonderfully near to one another, in comparison 
with fifty years ago. The United States have interests in all parts 
of the world, and there may come a time when they could prop- 
erly exert an influence for good. Certainly it is not a time when 
we should adhere to a Chinese policy of exclusion in regard to 
the American continents. 

The real danger is rather that we shall change the Monroe 
doctrine from a defensive into an aggressive policy ; that we shall 
not only keep European powers awayfrom the American con- 
tinents, but that we shall revive their methods, in extending our 
boundaries and our dominion, or, perhaps, set up an American 
“ Holy Alliance.” When we speak of making the proposed canal 
our southern coast line, we go far in that direction. We should 
then be doing, in the supposed interests of trade, what was, at 
at an earlier period in our history, done in the interests of slavery. 
In adopting such a policy, we should, moreover, alienate the 
sympathies of the Spanish-American States, with their forty-five 
millions of inhabitants, and force them into the arms of Europe. 
There have been already indications of such a result. Spanish- 
Americans are not slow in detecting signs of aggression on our 
part. A Central American newspaper declared, on August 4, 1881, 
that “we should suffer an undeception, if the government of the 
United States, representing a great people, ruled by exemplary 
institutions, should adopt with the other sister nations of America, 
before the world, which looks on with lively interest, a policy, 
troublesome, radically egotistical, that would sacrifice the sacred 
principles of justice to the spirit of mercantilism, overpowering and 
dangerously developed.” 

A very intelligent South American, Mr. Sarmiento, then Argen- 
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tine minister in Washington, said, in 1866, “ The Federal system is 
the most admirable combination which chance ever .suggested to 
the genius of man. . . . But it is dangerous to convert the 
‘Federal system into an invading republic, swallowing ever, with- 
out being able to digest. The experiment has never succeeded. 
The Monroe doctrine must be purified of all the stains 
by which the hand of man has dimmed its lustre. . . . The 
United States ought to say that it is the country which lies be- 
tween two oceans and two treaties ; and the day after it has said 
so, the Monroe doctrine will be accepted by the international law 
of Europe, thus removing the greatest source of present peril.” 4 
Now, as to the much-maligned Clayton-Bulwer treaty, what 
have been and what are its dangers or disadvantages for us? In 
the first place, its restrictive clauses have effected all that the 
makers of the treaty expected of them; they have kept Central 
America from falling under the dominion of England,—a fact of 
the first importance. Having gained this great object, it would 
seem hardly just to say to England now: “ We have no longer any 
need of the treaty; we can look after the canal ourselves.” Eng- 
land might very well reply, as in 1857, that, in that case, she 
should insist upon being placed in the same position in Central 
America which she occupied before the treaty was made. But, 
aside from this consideration, the Clayton-Bulwer treaty probably 
offers the best possible solution of the canal question, namely, in 
the clause which contemplates the invitation to all interested States 
to join in the protectorate of the canal; in other words, the neu- 
tralization of the canal. By the adoption of this plan, the United 
States would gain all the advantages which a canal would offer, 
and without the necessity of keeping on foot an enormous navy, 
or of entering generally upon a career of militarism, which is at 
this moment the calamity and the danger in European nations, 
As Dr. Wharton pointed out: “Such an international agreement 
entered into by all the great powers, would not be in conflict with 
the Monroe doctrine. For an agreement that no powers what- 
ever should be permitted to invade the neutrality of an isthmus 
route, but that it should be absolutely neutralized so as to protect 
it from all foreign assaults by which its freedom should be imper- 
illed, is an application, not a contravention, of the Monroe doc- 
trine. Such an agreement is not an approval of, but an exclusion 


1 Discourse before the Rhode Island Historical Society, 1866. 
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of foreign interposition.” ! There would probably be no objection 
on the part of European States to the United States taking a 
leading part in the management of the canal; that would be a 
natural consequence of our position.” 

On the other hand, if we set aside the Clayton-Bulwer treaty, 
and attempt an exclusive control of the canal, we shall encounter 
many difficulties. More than half the world is interested, politi- 
cally or commercially, in the isthmian canal; and it is more than 
probable that all the maritime States of Europe and America 
would combine to oppose our exclusive control of it. In the case 
of the Panama route, moreover, the sole basis of our claim is the 
thirty-fifth article of the treaty of 1846 with Colombia, which may 
be abrogated at any time by a twelvemonth’s notice on the part of 
Colombia, and thus leave us without the semblance of a legal right 
to a protectorate over that route. In regard to the Nicaragua 
route, it is said that we should be able to control it by annexing 
Mexico and a part of Central America. Herein lies the real danger 
of such a policy ; and the warning of Mr. Sarmiento applies to it. 
To take into our Union twelve millions of people, of a race totally 
different from ours in temperament, in traditions and laws, in 
capacity for self-government, and in their habits and religion, 
would introduce an element of discord and perpetual trouble, 
which it would be the part of wisdom to avoid. And it would be 
avoided by the neutralization of any future isthmian canal. 

This discussion has turned mainly on the question of expediency, 
— what would be for the best interests of the United States? A 
broader view of the subject was taken by many of the earlier 
statesmen of this country; and that view was also expressed by 
President Cleveland in his first annual message, when he said: 
“Whatever highway may be constructed across the barrier divid- 
ing the two greatest maritime areas of the world must be for the 
world’s benefit, a trust for mankind, to be removed from the chance 
of domination by any single power, nor become a point of invita- 
tion for hostilities, or a prize for warlike ambition. An engage- 
ment, combining the construction, ownership, and operation of 
such work by this government, with an offensive and defensive 





1 Digest of International Law, 11, 243. 

2 The argument of Mr, Blaine as to England’s control of the Suez canal has, of course, 
turned against him, since, by the joint action of the European powers, on the 29th of 
October, 1888, that canal has been neutralized. 
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alliance for its protection, with the foreign State whose responsi- 
bilities and rights we should share, is, in my judgment, inconsistent 
with such dedication to universal and neutral use, and would, 
moreover, entail measures for its realization beyond the scope of 
our national polity or present means.” 


Freeman Snow. 
CAMBRIDGE. 





STATUTORY REVISION. 


ag rapa problems in the science of law arise to-day from 

the great and constant increase in the authoritative literature 
of the subject. In respect to case law there has been much 
discussion of the possibilities of abridgment by codification ; but 
codification has not as yet, either in England or in this country, 
gone far beyond the stage of discussion ; at least there has been 
no serious attempt on any considerable scale to make a codifica- 
tion which shall undertake to dispense with existing reports. 

The difficulties which arise from the increase of reports are 
met, first, by a higher classification in the later digests, and, 
secondly, by the development of a class of elaborate text-books 
devoted to narrow heads of the law. It is often easier to-day, by 
the aid of the best text-books and of the highly classified new 
English digests, to find the decisions upon a given point from out 
the vast library of English reports, than to find the lawon the 
same question in the reports of one of our States. 

In spite of numberless propositions to the contrary, made 
through a long series of years, England has pursued, with refer- 
ence to the great body of her statute law, the same course which 
she has followed with regard to case law; that is to say, she has 
not cut across the regular flow of legislation by statutory codifi- 
cation. In certain subjects redrafts of existing legislation have 
been made; but as to the great mass of the statutory law of 
England, one must either look to the unofficial compilations on 
different subjects, or else, by the aid of the modern statute tables 
and indexes, seek to ascertain for himself, from the whole course 
of legislation, what is the statute law upon a given subject. 
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The State of Michigan has provided in its constitution that 
“no general revision of the laws shall be made.” The State of 
New York made a revision in 1829 of its then existing statute law ; 
but since that time, and in spite of a provision in the Constitution 
of 1846, providing for codification of both statute and common law, 
New York has, except in certain limited subjects, lived upon the 
English plan, leaving the compilation of statutes and the posting 
up of the Revised Statutes of 1829 to private enterprise. 

In the Federal Government, however, and in nearly every State 
in the Union, a different practice has prevailed. While in case 
law the profession have, as a whole, been content to rest with im- 
proved digests and with an increasing specialization in text-books, 
in the matter of statute law there has been entertained a more 
sanguine conviction. It has been generally assumed that it is 
possible for a community, from time to time, to take an account 
of stock, so to speak, of its statute law; to summarize, classify, 
and reprint it, and then, at least for the purposes of most practi- 
cal occasions, to cast off the statute-books of prior date, and let 
them go. 


‘** Built up its idle door, 
Stretched in its last-found home, and knew the old no more.” 


The burden of a lengthy and ever-increasing series of statutes 
is, unquestionably, a great one, and efforts toward relief are most 
commendable. The question is: Have such efforts as have been 
made throughout this country for the past sixty years been in 
any sense successful ? , 

It is proper here to remark that in no other field of study has it 
been found possible to cut loose from history. If, now, it has 
really been established in this country that it is possible, from time 
to time, in so difficult a science as that of law, to free the present 
from the past ; to make the records of the past no longer vital to 
the understanding of the present ; if, in a word, it is possible for a 
highly organized, law-making community, once in ten or twenty 
years, to start afresh, with tabula rasa; to sum up and state its 
whole body of statute lawin the pages of one book, and to pass 
over its earlier statutes to antiquaries, certainly a great and strik- 
ing discovery has been made, not only in the science of law, but 
in the science of the workings of the human mind. 

It is proper to clear the ground by two preliminary statements. 














STATUTORY REVISION. 75 


In the first place, it is, of course, possible to introduce bodily an 
entirely new system of law into a given country and to part com- 
pany once and for all with the old, providing the new system is 
really a new one, and not an amendment to the old. In such case, 
whether the system introduced covers the whole field of law or 
only some one head, the system which it supplants cannot be 
looked to for interpretation, because it has no historical relation 
with the new system. It was possible, for instance, to introduce 
into Louisiana, by one brief enactment, the whole English com- 
mon law of crimes in substitution for the French law of crimes. So 
it would be possible by statute to introduce into Scotland the 
existing common and statute law of England, and in that case the 
meaning of a modern statute would be sought by the Scotch 
courts in the early English, and not in the early Scotch statutes. 
In the second place, the writer is far from denying the value of 
text-books of statute law, such as Throop’s Revised Statutes of 
New York. The reasons which lead to the use of text-books and 
digests of case law appear to him to point to the use of unofficial 
text-books, tables, and indexes of statute law; and his criticisms 
will be confined to authoritative statutory compilations. 

Let us proceed, then, to the main inquiry ; namely, what measure 
of success revisions have attained, and how far that success has 
been offset by difficulties which they have brought in. 

It would seem that the theory upon which official statutory 
revision must proceed is, that it is possible for a legislative 
body at a given time to present the whole existing statutory law, 
in a clear and symmetrical statement which will explain itself to 
the reader, and will, unless in exceptional cases capable of being 
distinguished and known, and of which one may have fair warning, 
dispense with the necessity of going back to the original statutes. 
If this is not the theory, then a revision is nothing but an index 
to prior statutes; and as an index it is utterly faulty, by reason 
both of its statutory form and of its enormous size. 

Now, nothing has been more conclusively established by the 
experience of this country than the fact that no statutory 
revision is in any sense a finality. The reports of our States are 
full, from beginning to end, of cases which, in construing sections 
of Revised Statutes, or General Statutes, or Compiled Statutes, 
however they may be entitled, go back to the original acts for 
the meaning of the language of the revision. Although such 
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cases are extremely common, it may be well enough to refer to 
a few of them for illustration ; and since the reports of any one 
State and the memory of every lawyer provide a sad abundance 
of material of this sort, the writer has not thought it necessary to 
attempt any geographical distribution of his few citations, but will 
use such cases as are at hand, in his own State, drawing his 
illustrations, for fairness, from all three of its revisions. 

The Revised Statutes of Massachusetts, c. 64, sect. 4, provided 
that creditors of a person deceased might administer, in case the 
widow or next of kin should “neglect, without any sufficient 
cause, for thirty days after the death of the intestate, to take ad- 
ministration of his estate.” This language would seem quite plain. 
In Arnold v. Sabin, 1 Cush. §25, a case arose where the widow 
and next of kin did neglect without cause for more than thirty 
days to apply for administration. They brought forward, how- 
ever, St. 1817, c. 190, sect. 14, the original act, which provided that 
creditors might administer, but only in case the widow or next of 
kin should refuse or neglect to take out administration, after 
“ being cited before the judge of probate for that purpose ;”’ and the 
court read this important qualification of the original act into the 
language of the revision. 

The Public Statutes of Massachusetts, c. 126, sect. 18, give a 
right of action against the grantor in a deed to an assignee of the 
grantee, for a breach of a covenant against incumbrances, pro- 
vided the incumbrance “appears of record.” An action was 
brought under this provision for an incumbrance appearing of 
record, namely, for a tax-lien appearing on the records of the 
town in which the land lay. The defendant contended that the 
words of the revision were nothing but a reénactment of a simi- 
lar provision in the General Statutes of 1860, based in its turn 
upon a statute of 1855; that by the context in the original act 
the word “record” appeared to refer only to a record in the regis- 
try of deeds, and that therefore that qualification should be read 
into the language of the Public Statutes ; and the court so held.! 

These cases did not involve matters of complication or intricacy; 
and if a lawyer cannot trust the reading of the latest revision upon 
such matters as these, he cannot trust it in anything. 

It is sometimes urged that while to a trained lawyer an official 
revision may be at least superfluous, and an unofficial compilation 





1 Carter v, Peak, 138 Mass. 439. 
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might suit his purposes quite as well, there is, nevertheless, a large 
class of semi-legal men for whose use must be provided a homely 
summary of existing statute law, roughly accurate, in a form in 
which they can comprehend it. 

Let us look into this. That class of persons is well represented 
by trial justices, who very often are not lawyers, although they 
have a very considerable jurisdiction. In Commonwealth v. Harris, 
8 Gray, 470, the every-day question arose, upon language of the 
Revised Statutes, whether a justice of the peace, having jurisdic- 
tion to try, could decline final jurisdiction and bind an offender 
over. It was important in such a case as this, if it is ever im- 
portant, that a lay magistrate should be able to ascertain his 
powers and duties by reading the latest revision; but the 
Supreme Court, in their opinion, found it necessary to go back 
through a long train of statutes with reference to the powers and 
duties of justices of the peace, beginning with a statute of 1646, 
and running through statutes of 1692, 1783, 1785, 1794, and 1804, 
to settle the question. 

The Public Statutes of Massachusetts, ch. 127, sect. 21, provide 
that when any testator omits to provide in his will for any of his 
children, they shall take the same share of his estate as if he had 
died intestate, unless they have been provided for by the testator 
in his lifetime, or unless it shall appear that the omission was 
intentional, and not occasioned “ by any mistake or accident.” A 
man died intestate, having, as he supposed, given a house and lot 
to his daughter. In fact, he had not made a good title to her. 
Owing to his mistake of fact, he left his daughter out of his will. 
She brought suit for a share of his estate, claiming that the 
omission in his will of a provision for her was “ occasioned by” 
a “mistake.” Her case was a hard one, and she came com- 
pletely within the language of the statute. Her opponents 
contended, however, that the words “any mistake or accident” 
must be construed to mean only mistakes and accidents directly 
connected with the writing of the will, and not to include 
mistakes and accidents as a result of which the will was inten- 
tionally drawn up as it was drawn, although in a way in which 
it would not have been drawn but for the mistake. The court, 
having before them a brand-new re-statement of the whole 
general statute law of Massachusetts, had, on the revision theory, 
nothing to do but to read the revision. Instead of doing so, they 
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went back, making way-stations of the prior revisions of 1860 and 
1836, and finally discovered the head of the stream in a Provin- 
cial statute of 1700-1701, which has the following preamble: 
“ Whereas, through the anguish of the deceased testator, or through 
his solicitous intention though in health, or through the oversight 
of the scribe, some of the testator’s children are omitted and not 
mentioned in the will .’ Upon the strength of this pre- 
amble as interpreting subsequent legislation, and in accordance 
with prior decisions in the same direction, the court introduced a 
qualification into the broad words of the Public Statutes, and made 
them read, not “any mistake or accident,” but “any mistake or 
accident directly connected with the making of the will,” and so 
excluded the daughter.’ If there is any one thing in Massachusetts 
which plain men of semi-legal training are constantly engaged in, 
it is the settlement of matters in probate courts, including the pay- 
ment of shares to legatees or distributees, and the examination of 
country titles. It is not uncommon to find a will which comes 
within the provision of this statute, and distributions are being 
made and titles are being passed under such wills constantly. 
The writer cannot understand how a plain man engaged in legal 
matters is at all benefited by having before him the revision of 
1882, since it is incumbent upon him to know a qualification in- 
troduced into that revision by the preamble of a statute of 1700. 

Such cases as the last two cited, —and the citations could be 
multiplied indefinitely, — dispose utterly of the theory that lay- 
men undertaking legal duties have in a revision a vade mecum 
which they can read and construe themselves. ‘“ Understandest 
thou what thou readest? How can I, except some man should 
guide me!” 

It is sometimes urged that the general lay public have a right 
to have their statute law presented to them in a form capable of 
easy reference, in order that they may ascertain for themselves, in 
simple matters of daily conduct, what they can or cannot do, and 
that they ought not to be compelled to go to a lawyer in every 
little matter. What there isin this position is illustrated by Com- 
monwealth v. Bailey, 13 Allen, 541. Two fishermen from New- 
buryport, in 1866, took, between them, eight bushels of clams, for 
bait, from a beach in Ipswich. They were prosecuted for violation 
of an apparently simple section of the General Statutes. The 


1 Hurley v. O'Sullivan, 137 Mass, 86, 
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Supreme Court, in construing the language of this section, began 
with the Body of Liberties of 1641, and pursued the history of the 
enactment in question through the Colonial laws of 1660 and 1672 ; 
considered Felt’s History of Ipswich, and referred to five different 
Provincial statutes, to statutes of 1793, 1795, and 1796, to re- 
enactments in the Revised Statutes of 1836, and to acts of 1838, 
1841, and 1844, and so led up to the clause of the General Statutes 
upon which the fishermen were being prosecuted. 

But the inquiry in that case went further. Granting that a fish- 
erman had the right to take seven bushels of clams at one time, 
for bait, the government still claimed that these two men, having 
come from one vessel, could only take seven bushels between 
them, or what one could have taken alone. They had taken eight 
bushels. The statute seemed extremely plain. Nothing in it—so 
it read— was to be construed “to prevent any fisherman from 
taking any quantity of shell-fish which he may want for bait, not 
exceeding at any one time seven bushels, including their shells.” 
But the court, on going back to the original act, — a statute of 1799, 
reénacted in the revision of 1836,— and by comparing that act 
with a statute of 1795, interpolated into the revision, as the result 
of a close course of reasoning, after the words “any fisherman,” 
the qualification “coming alone,” and held that these two men 
had the right to take only seven bushels between them. 

All this legislation it was necessary these men should know 
before they could read five or six lines of the General Statutes, 
which would have seemed to them, if they had read them, to 
speak with authority and not as the scribes. 

So much for the advantage which the plain man is to derive in 
the guidance of his daily affairs from the perusal of a statutory 
codification. If a fisherman cannot read a bait statute, how can 
any layman read any statute? 

It is no answer to the criticisms now made to say that out of 
the whole number of cases in any one volume of reports con- 
struing the language of a revision, only a few actually disturb 
or go behind its language. That only indicates, what might be con- 
ceded without injury to the argument, that in the great majority 
of instances, either the language of the revision is the language 
of the prior statutes, or that there turns out to be nothing in the 
history of the statute to qualify the revision. Nor does it follow 
from the fact that in such cases the courts do not in their opinions 
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discuss prior statutes, that counsel did not examine prior statutes 
in preparation for argument. It being once established as a prin- 
ciple of construction that the language of a revision is not a 
finality, it becomes incumbent upon counsel in every question 
turning upon a clause of a revision, to examine the prior legislation 
in order to see what the revision means. The fact, if such it is, that 
in the great majority of cases they find that it is not so qualified, 
but that the language of the revision means what it says, does 
not alter the fact that they have had to make the examination 
to ascertain this fact. It is true in most fields of inquiry that 
the greater part of our looking is for what we do not find. In 
searching a title through the records one examines a hundred 
conveyances, not because they in fact affect his lot, but because he 
cannot know until he has read them that they do not affect it. It 
is often not what one finds, but what one looks for, that takes time. 
Granting, for the sake of argument, that in the great majority of 
the sections and clauses of a given revision there is nothing under 
the surface, — the fact remains that there is no way of pointing out 
where the air-holes are. If it were possible to single out the weak 
spots in a revision and mark them with a danger-signal, the case 
would be different. But it is not possible; and not only can it not 
be told what are the weak spots, but of very few sections can it be 
said that important cases may not arise upon a construction of 
them. The law of bailments rests upon the bilging of a cask of wine. 
A code, like any other labor-saving invention, is to be judged, not 
by the weakness of every part, but by its constant liability to 
break down in some part. No sham construction ever gives out 
at every point. Ifa skater ventures out upon thin ice and breaks 
through, it is no satisfaction to him to have it pointed out that 
there were a great many hard places where he could not have 
broken through. | 

Thus far the writer has confined himself to pointing out weak- 
nesses and deficiencies in statutory revision, and to the suggestion 
of ways in which a revision “keeps the promise to the ear, but 
breaks it to the heart.” It is proper now to suggest some affirm- 
ative ills which follow in the train of a revision. 

In the first place, it is a trap for the unwary. Persons who 
trust its language, whether idly or from ignorance of what lies 


beneath that smiling surface, are liable at any moment to drop 
into a pitfall. 
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Another and a very distinct evil brought in by statutory revis- 
ion is, that while it does not relieve either a lawyer or a layman 
from the necessity of knowing every statute that is or ever has 
been passed which may throw light upon a clause in a revision, 
either historically or by a process of comparison, it brings in an 
element of legislation foreign to the natural flow of proceedings, 
and to be construed on different principles, so adding to the sub- 
sisting burden of going to the original enactments, the new labor 
of deciding whether or not, and to what extent, the revision has 
introduced a modification. And this presents a peculiar class of 
statutory questions. Sometimes the courts say that a change in 
language in a revision means a change of law; sometimes they 
say, as in Arnold v. Sabin, cited above, that it must not be sup- 
posed from the change in language, that a change in law was 
intended; and it is often impossible to establish in advance 
whether the courts will view a given change of expression in a 
revision as rhetoric or as legislation. 

A third difficulty which comes from revisions, aside from the 
bulk which they add to the mass of our statutory law, is the 
duplication of that bulk in the printed commissioners’ report 
which ordinarily precedes the enactment of a revision. The 
commissioners’ report, when it differs, as it often does, from 
the original acts, or from the revision which follows, fixes 
another point to be observed forever in projecting a legislative 
curve. We have, in Massachusetts, in addition to the regular 
series of annual statutes, and the three revisions, three very 
large volumes of commissioners’ reports, which we must, 
apparently, carry on with us to the latest futurity, since the 
courts construe existing statutes by them. 

Another feature which revision introduces is the notes of 
revising commissioners, upon different sections, explaining how 
far the commissioners propose, by a certain change in phrase- 
ology, to change the law. It is very common for judicial opin- 
ions to refer to such notes as bearing on the construction of 
language of a revision. And this is not all. In a recent case 
(Bent v. Hubbardston, 138 Mass. 99) a provision of the Public 
Statutes of 1882 is construed in the light not only of the data 
above specially considered, but of the preface of the commis- 
sioners’ report. This preface states in rather modest terms the 
aims of the commission. Partly upon the strength of this 
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preface, the court hold that a certain change of phraseology 
in the Public Statutes, consisting in the omission of two or 
three important lines, indicates no intention on the part of the 
Legislature to change the law. That is, in construing a quite 
plain and simple sentence in a revision of 1882, we are to 
examine not only all prior legislation on the subject, including 
revisions, and also commissioners’ reports, with their notes, 
and the resolve under which the commissioners acted, but are 
to bear in mind at every moment, in reading the revision, the 
degree of forwardness or self-restraint on the part of the com- 
missioners, indicated in the preface to their report. 

It is assumed that all this, while it does not dispense with 
the examination of the line of original statutes, in some way 
simplifies the consideration of them. 

The writer would like, if there were space, to speak of the enor- 
mous cost of revision. He would be glad to speak also of the 
errors which invariably result : for instances of error are numerous. 
He will, however, close by speaking of one evil which seems to 
him a great one. While a revision is in no sense a finality, and 
is hardly an authority, and is at best nothing but a peculiar kind of 
text-book, it differs from text-books proper, like Throop’s Revised 
Statutes, or Crocker’s Notes on the Public Statutes, in this: that 
it cannot be thrown away when a new edition appears, but, being 
to some extent—and nobody can know to just what extent — 
legislation, and not mere statement, it must be dragged along for- 
ever. It is a cardinal principle of statutory law that a statute, 
like a sin, is ineradicable. It may be repealed ; but an argument 
immediately arises, phoenix-like, upon the fact of the repeal. That 
is the great trouble in statute-making : that we can never shake off 
a statute unless, perhaps, in some cases where the subject-matter 
of the legislation has entirely disappeared. The courts of Massa- 
chusetts, with a revision of 1882 before them, are construing now, 
in every volume of reports, revisions of 1836 and 1860, as well as 
early Massachusetts and ancient English statutes. Text-books, 
with rare exceptions, we can shake off; and in this distinction 
lies one great argument for unofficial revision. A private statu- 
tory text-book we can at last throw away; an official revision, 
which is not much more of a finality than a text-book, clings and 
clings like an Old Man of the Sea. 

In every community, as in the mind of every man, there run at 
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the same time opposite currents of opinion ana belief. While the 
State of Massachusetts was expending a fortune in its last revision, 
of 1882, it was proceeding with the publication, in five large vol- 
umes, at a great cost, of the Provincial Acts, from 1692 to 1780. 
Those acts are being constantly referred to by the courts, and the 
fact was appreciated that the bar should have access to them. 
But the issue of these ancient originals was a striking proof of a 
strong eddy of conviction, that in the projected revision one would 
really find no rest for the sole of his foot. While such a publica- 
tion of ancient enactments emphasizes the greatness of the burden 
resting upon us in the legislation of our ancestors, it pronounces 
upon our modern revisions the condemnation of the prophet: 
“ They have healed the hurt of the daughter of my people slightly, 
saying, Peace, peace ; when there is no peace.” 
H. W. Chaplin. 


BosTon. 
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THE following imaginary Crown Case reserved was lately argued 
at the University of Cambridge in a moot court before Professor 
Maitland : — 

“John Styles was indicted before me at the late Assizes for 
larceny of a portmanteau, the goods of William Vokes. The facts 
proved were these: William Vokes was keeper of the White Hart 
Hotel at Blankborough. On the 5th of June Styles arrived at the hotel, 
bringing with him the portmanteau. He engaged a bedroom, ordered 
dinner, which was supplied, and occupied the bedroom during the 
night. On the next morning he told the landlord that his portman- 
teau wanted a new lock, and he asked at what shop he could obtain 
one. The landlord told him of a shop. The prisoner called a cab, 
fetched his portmanteau from the bedroom, and placed it in the cab, 
and then (the landlord being out of hearing) told the cabman to drive 
to the railway station, where the prisoner took the train which was on 
the point of leaving for London, taking his portmanteau with him. 
He had not paid his bill at the inn. Upon these facts I directed the 
jury that, if they were of opinion that the prisoner took the portman- 
teau from the inn with intent to avoid payment of his bill and to 
deprive the landlord of any right that he had to detain the portman- 
teau, they should find the prisoner guilty of larceny. They found him 
guilty. If the court should be of the opinion that this direction was 
right, the conviction is to be affirmed; otherwise, it is to be 
quashed,”? 





AN article in the last “Green Bag,” entitled “Putting New Wine 
into Old Bottles,” by Seymour D. Thompson, Judge of the St. Louis 
Court of Appeals, calls for a remark or two. It would be hard to 
dissent from the affirmative part of Judge Thompson’s advice, that 
judges and lawyers should think for themselves,—his own article, 
indeed, indicates more clearly, probably, than was intended the 
importance of serious and instructed thinking, — but the remarks on 
the “old musty books” of law in which we are urged to “stop 
rummaging ” are not very intelligent. 

Exactly what is the position which Judge Thompson would take? 
Does he mean that there is a disposition in this country at the 
present time to pay an undue regard to ancient authority, and in 


16 L. Q, Rev., pp. 227, 228. 
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doing so to set aside reason and common sense ? If so,— and his 
objection seems to be rather to the antiquity of the cases than to 
the frequent ignorant and ineffective handling of them, of which 
a point might well be made,—he would do well to give us some 
instances of this tendency. Does he believe that a judge of to-day can 
safely strike out for himself, relying on his own powers and disregard- 
ing the fact that the law with which he deals is the product of centuries 
of slow growth and development? ‘Then -the greatest of our lawyers 
and judges have been on the wrong track. One has only to read, for 
example, the opinions of Lord (then Mr. Justice) Blackburn in such 
cases as Redhead v. Midland Railway Co. or Rylands v. Fletcher 
to see how the greatest living authority in the common law has brought 
its past to bear on the question before him. And in the light of mod- 
ern historical study it would be easy to multiply cases in our own 
century where the most learned judges have been in the dark from the 
failure to apprehend the process of growth by which the law had 
reached the point at which they found it, and have added to the con- 
fusion by their discussions. 

If, as Judge Thompson tells us, our ancestors of the Elizabethan 
period were, compared with us, “ barbarians compared with the civ- 
ilized man,” it would certainly be unadvisable to spend too much time 
over their productions. But Judge Thompson’s argument would be 
stronger if he would designate a few of the “moderns” compared 
with whom Lord Coke and Sir Francis Bacon were “children” “ in 
intellectual stature.” 





WE have received from Mr. Samuel B. Clarke, of New York, a copy 
of his essay entitled “Current Objections to the Exaction of Economic 
Rent by Taxation Considered,’ read at the September, 1888, meeting 
of the American Social Science Association. 

It is the purpose of the paper “to set out the essential reasons for 
approving George’s plan, and to point out with reference to the current 
criticisms upon his doctrine wherein they fail to meet those reasons.” 
Although Mr. Clarke advances no new arguments for the “single tax 
system,” yet the clearness and conciseness with which, from a judicial 
standpoint, he presents the fundamental propositionson which George’s 
argument rests, together with the most weighty objections to prevailing 
systems of land tenure, certainly entitle him to the gratitude as well of 
the opponents as the friends of George’s proposed innovation. 

Mr. Clarke says, “ The fact that land has a value which is unearned 
by the occupant is no ground at all for exacting such value, if the land 
is really his. But if it is not his, the fact that its value measures 
natural differences and the general need of the people for land enables 
us to do with great simplicity and reasonable approximation to accu- 
racy what otherwise there would be no practicable way of doing at 
all.” This is the theory and practice of George’s plan in a nutshell. 

Whether land zs the property of the present so-called owners, that is 
to say, whether the legal duties and liabilities usually connoted by the 
term ‘ownership in fee” are in accord with the dictates of what Mr. 
Clarke would call “natural justice,” or “natural rights,’ we leave to 
the readers of his admirable monograph to determine. 





, 1Thi« essay is an amplification of an article by the same author in 1 Harv. L. Rev. 265. See 
also ib. 344. 
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Tue Legislatures of our States are asked almost every year to make 
some changes in the law of libel in the interests of the newspapers. A 
typical example of such legislation is a bill now before the New York 
Legislature, of which the following section contains the most radical 
change contemplated in the common law of libel: “§ 1908. In any 
action hereafter to be maintained for the publication of a libelin any 
newspaper, magazine, or other periodical in this State, unless the plaintiff 
shall prove upon the trial either malice in fact, or that the defendant, 
after having been requested by him in writing to retract the libellous 
charge or statement in as public a manner as that in which it was 
made, has failed to do so within a reasonable time, he shall recover 
nothing but such actual damages as he may have specially alleged and 
proved.” In the Massachusetts Legislature there is now under con- 
sideration in committee a bill very much to the same effect. 

Similar laws relating to newspaper libel have been passed in Minne- 
sota and Michigan; but in the latter State the law has been declared 
unconstitutional by a unanimous decision of the Supreme Court,’ on the 
ground that it is class legislation. In Minnesota the law has been 
declared constitutional by a divided court.’ 

Whatever may be said in regard to the constitutionality of such laws, 
it is plain that they do not promote the ends of justice. The common 
law affords ample protection to the defendant. The rule that the truth 
is a defence gives greater immunity to the press than appears at first 
blush. For one who has been libelled, though he may know that the 
defendant cannot prove the truth of the charge, will hesitate a long 
time before bringing action, because of the ruthlessness with which his 
past record will be handled on the trial by evidence which can be 
admitted under this plea. Then, again, privileged communications 
cover such a wide ground that a respectable newspaper can keep clear 
of libel suits while maintaining a proper fearlessness and independence 
in a discussion of public affairs. 

A little consideration will show the doubtful justice of laws similar 
to the one now before the New York Legislature. Such a provision 
would, of course, affect only such communications as are not privileged. 
The publication of libellous matter is due to a desire usually to print 
something which will cause the paper to sell, not to any malice against 
the individual; consequently the plaintiff, being unable to prove 
malice, can only recover for actual damage. Again the plaintiff fails 
because defamation affects primarily a man’s reputation, and seldom 
causes such pecuniary loss as can be proved. The plaintiff is thus left 
practically without remedy. A man’s right to reputation is as sacred 
as his right to life and liberty, and should be guarded as carefully. 


Pror. MELVILLE M. BicELow’s excellent little book on the law of 
Torts, so well known to students in this country, has lately appeared in 
an English edition from the University Press at Cambridge. This 
edition was prepared at the special request of gentlemen connected 
with the University of Cambridge for use in the law instruction at that 
university, where Mr. Bigelow’s earlier volume was already used as a 
text-book. The new edition has been largely rewritten. Certain 
changes were of course necessary in presenting, as the author has 





1 39 Alb. L. J., 314. 2 Ibid. 294. 
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undertaken to do here, the law of England rather than the law of 
America; but beside these changes a valuable Introduction has been 
added to the book, a separate chapter on “ Malicious Interference with 
Contract ” appears for the first time, and many chapters, especially that 
on Negligence, have been enlarged and materially altered. It is notice- 
able among other things, that Mr. Bigelow has considerably modified 
his views on Imputed Negligence, in line with recent decisions.’ 





Ir is noticeable that in the recent New York case of Presbyterian 
Church v. Cooper, digested in this number of the Review, neither 
court nor counsel referred to the well-known case of Lawrence v. Fox,? 
decided by the New York Court of Appeals in 1859. There it was 
held that where a contract was for the benefit of a third party, the 
beneficiary could sue the promisor, and that “the law operating on the 
act of the parties, created the duty, established the privity, and implied 
the obligation on which the action is founded.” 

In Church v. Cooper, defendant signed a subscription paper for the 
benefit of the church, containing a condition that his promise should 
be void if the whole sum needed were not subscribed within a year, and 
reciting the consideration as follows: “In consideration of $1.00 to 
each of us (subscribers) in hand paid, axd the agreement of each 
other in this contract contained, we agree,” etc. The church was 
the nominal promisee, but defendant proved that the $1.00 had not in 
fact been paid. The court held that, admitting a bilateral contract to 
exist between the several sudscrzbers, yet plaintiff, being a stranger 
both to consideration and promise, could not recover. 

It would seem that here, if anywhere, the anomalous doctrine of 
Lawrence v. Fox, and of the cases in other States which follow it, e. g., 
flolsteller v. Hollinger, 12 Atl. Rep. 741 (Pa.), Mat. Bank v. Grand 
Lodge, 98 U. S. 123, etc., would, if applied, have worked substan- 
tial justice, and carried out the original intention of the parties. 
Clearly, in an action between any sudbscribers, only nominal damages 
could have been recovered ; but in view of the facilities for equitable 
relief in such cases this argument has little force, and, indeed, seems 
likely to be abandoned by the court that first used it to establish the 
legal right of a beneficiary to maintain an action on the contract. 


“THE GREEN Bac,” edited by Mr. Horace W. Fuller, though styled 
“A Useless but Entertaining Magazine for Lawyers,” is, in reality, 
both entertaining and useful. The opening number is especially at- 
tractive to those interested in the Harvard Law School. Louis D. 
Brandeis, Secretary of the Law School Association, contributes an ex- 
cellent article on “The Harvard Law School,” which is illustrated with 
portraits of Story, Greenleaf, Parker, Parsons, Washburn, and 
Langdell, and views of Dane and Austin Halls, and gives a full and 
clear account of the origin, growth, work, and purposes of the Law 
School. The number also contains a valuable article by Professor 
Ames on “Specific Performance of Contracts,” which gives an his- 
torical review on the earliest cases on the subject. 





1 See the recent case of Mathews v. London Sireet Tramways Co., 60 L. T. Rep. N.S. 47, approv- 
ing The Bernina, 13 Appeal Cases,1. Itis to be noticed, however, that the case ot Wattev. N.E. 
Ry. Co., E., B. & i. 719, has never been expressly overruled, nor has a precisely similar case 
since arisen. See also Markham v. H. D. N. Co., 1 S. W. Rep. 131 (Texas) infra, p. 93. 

2 See article on Priority of Contract, 1 Harv. L. Rev. 226, for a discussion of Lawrence v. Fox 
and Kindred cases. 
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CORRESPONDENCE. 





Lerpsic, December, 1888. 


GERMAN wniversities to-day are what Bologna was in the thirteenth 
century; perhaps nowhere else can be found such a cosmopolitan 
gathering as in Berlin. Libraries and museums aid the fame of the 
professors in drawing together some six thousand students, twelve hun- 
dred of them to pursue the study of law. 

One would think that the conveniences for study, the buildings, the 
libraries, would be excellent here. But not so; a former palace is con- 
verted into a building for lectures, with rooms either too small or too 
large, and ventilation only the object of theoretical study. The lower 
officials are none too obliging; indeed, in the Royal Library they are 
very unaccommodating. The Royal Library has an excellent collection 
of law books, though it has but few on English law. The reading- 
room is open until seven o’clock; and in every department many of the 
leading books and periodicals are placed in reserved alcoves, as in Gore 
Hall. The University Library has a much more limited collection, and 
offers but few additional advantages to the law student. In Leipsig, 
the Supreme Court Library contains a very complete collection of books 
on Roman and German law, and most of the English reports. The 
United States Supreme Court reports, and quite a number of the lead- 
ing text-books and periodicals on the English common law, especially 
on commercial law, are to be found here. But, unfortunately, the 
temporary court building is so small that the privilege of using the 
library is granted to students only for very special reasons. In connec- 
tion with the law seminars there is a small collection of the most neces- 
sary books, well arranged, and accessible at any time during the day in 
Leipsig, but only for one hour a week in Berlin. 

About the only restraint on the highly valued but, at any rate, in 
many cases, somewhat demoralizing academic freedom, is the rule that 
one course must be paid for—attendance is not required—during each 
semester. No one troubles himself about the student; he listens to 
lectures or not as he pleases; and when he is ready to stand the exami- 
nation, he announces himself. He must show the professors’ signatures 
in his student’s book to a certain number of courses paid for during at 
least six—in Bavaria eight—semesters, including, perhaps, two seme- 
sters during which he served in the army. If he pass the examination 
satisfactorily, and, in the case of the University examination, write 
an acceptable essay,—no questions are asked as to how he acquired 
his information. 

The law courses offered in the German universities vary from seventy- 
five or more in Berlin, to a dozen in some of the smaller universities. 
One of Berlin’s chief advantages over Leipsig is the choice one has 
there of hearing one of several lectures on the same subject, and thus 
the better opportunity of avoiding a conflict of courses. During the 
first semester, the history and institutions of Roman law, the philosophy 
of law, and jurisprudence are usually taken up. In these courses the 
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various legal and political institutions of Rome, its public and its 
private law, are developed from their beginnings to the time of Justin- 
ian. The citations are chiefly from Justinian’s and Gaius’ Institu- 
tions. Pandects, or that part of the common law of Germany which 
is based on the Roman law, form the main work of the second semester. 
No course is given in German law corresponding to the institutions of 
the Roman law; but the course on the history of German law is 
made to include the treatment of many of the institutions of private 
law, as well as the entire public law of the Teutonic tribes of the 
German empire to the period of the reception of the Roman law in 
Germany. The development of the private law from that time to the 
present day, so far as it has maintained itself against the Roman law, 
either as Roman law for all Germany, or as a part of the particular law 
of any of the German States, is the subject of the course on German 
private law, corresponding to the Pandects for the Roman law. On 
the Continent commercial law is sharply divided from the general civil 
law. It is applicable only toa limited class of people, and is often 
administered by separate courts. It is considered necessary in these 
lecture courses to cover the whole subject. This necessarily compels a 
lack of detail, a passing over of the various opinions on disputed 
questions. Constitutional, criminal, and institutional canon law, civil 
and criminal procedure, are all treated this way, by lectures which aim 
to present the whole subject systematically, and each part of it histori- 
cally. More or less philosophical criticism prevails according to the 
particular ideas of each professor. 

In addition to the lectures, not in their stead, Aractica and seminars 
are, especially of late, much recommended to the students. In ine sem- 
tnars, professor and student work together on original authorities. 
Sometimes a paper is read by one of the students, followed by discus- 
sion. In the nature of things but few men—at the most twenty — 
are admitted to the semznars. Their purpose is not to train a practical 
lawyer, but rather to guide the future professor into the work of orig- 
inal research. In the Practica, cases are discussed by the professor. 
Instead of taking up Pandects systematically, he takes up real or sup- 
posed cases illustrative of some of the principles of Pandect law. He 
gives various possible opinions on the case,—sometimes he criticises 
the paper of one of the students.— and then develops his own views. 
Some professors allow ciass discussion, but this is not usual. efer- 
toria and conversatoria are courses for the discussion of legal ques- 
tions, not necessarily with the cases; often a title from Justinian’s 
Digest forms the basis of the work. The practical training of the 
student is not intended to be given during his university course. For 
this reason he is compelled to give three years to practical work be- 
tween the first and second State examinations. 

It is generally said that many students waste their first two semesters 
entirely. This may be true at the smaller universities, but in Leipsig 
or Berlin, at least two-thirds of them attend lectures faithfully. Many 
do more than this ; they are given a complete outline of the subject in 
the lecture, enough for the first examination, and few care for any- 
thing more. The exceptions to this rule are the men who take part in 
the seminars and practica, and who read as much of the Corpus Juris 
and the literature of the law as they can find time for. 
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Of moot courts and law trials they know nothing. During this uni- 
versity training the work to be done is purely theoretical. The pro- 
fessors seldom concern themselves with pointing out that the courts 
adopt a view in conflict with the systematic conclusions which they 
have drawn. ‘The student will learn that later. Moreover, the rule of 
stare decisis does not prevail, and therefore the decisions are not of 
such great importance to the development of the law as they are in 
America. 

If it be asked whether a course in Germany will be valuable to the 
American law student, taking an interest in law not only as a profes- 
sion, but also as a science, the answer must undoubtedly be in the 
affirmative. If it be further asked, what is to be gained by such a 
course? perhaps the answer will be, contact with men of wonderful 
legal ability and untiring industry, knowledge of a system of law which 
has formed the basis on jurisprudence of most civilized States, and has 
had some influence,— perhaps the amount is underestimated, — at 
various periods on our law, acquaintance with a legal literature cover- 
ing every branch of law, and treating every subject historically and 
philosophically, with an ingenuity, depth of thought, industry, and 
learning, nowhere surpassed, if indeed equalled. 

J. W. M. 





THE LAW SCHOOL. 


LECTURE NOTES. 


[These notes were taken by students from lectures delivered as part of the regular course of in- 
struction in the School.They represent, therefore, no carefully formulated statements of doctrine, 
but only such informal expressions of opinion as are usually put forward in theclass-room. For 
the form of these notes the lecturers are not responsible. ] 


Money Pam UNDER Mistake oF Fact. — DEFENCE OF PUuR- 
CHASE FOR VALUE.— (from Professor Keener’s Lectures.) — 
Where A, induced by mistake, intentionally pays money to B, the 
legal title passes to B, and the obligation, if any, which B is under, is 
the equitable obligation of restitution. That the legal title passes in 
such a case is evident if one considers the effect of the conveyance of 
land under mistake, the fact being that the grantor, though induced by 
mistake, did intend to convey the land in question to the grantee named. 
In this latter case no one would question that the legal title had passed, 
and that at most the grantor’s only right was an equitable right of res- 
titution. Yet consent and delivery is as effectual in passing the title to 
personalty as is the execution and delivery of a deed in the case of 
realty. Hence, in the case of money paid under mistake, as above sup- 
posed, the legal title has passed, and A can have nothing more than an 
equity. A having only an equity, B,if he is a purchaser for value 
without notice of A’s equity, cannot be compelled to make restitu- 
tion.’ 





1 Merchants’ Ins. Co. v. Abbott, 131 Mass. 397 (Semble), s.c. 1 Keener, Cas. on Qu. Con. 443; 
Southwick v. First Nat Bank, 84 N. Y.420 (Semble), s. Cc. 1 Keener, Cas. on Qu. Con. 319; You- 
mans v. Edgerton, 16 Hun, 28 (Semble), Ss. Cc. 1 Keener, Cas. on Qu.Con. 439. See, however, Atty. 
Gen. v. Perry, Comyns, 481, s. Cc. 1 Keener, Cas. on Qu. Con: 435. 
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RECENT CASES. 


[These cases are selected from the current English and American decisions not yet regularly 
reported, for the purpose of giving the latest and most progressive work of the courts. No pains 
are spared in selecting a// the cases, comparatively few in number, which disclose the general 
progress and tendencies of the law. When such cases are particularly suggestive, comments 
and references are added, if practicable.] 


AGENCY — CONTRACTS — RATIFICATION AFTER REVOCATION OF OFFER.—An 
offer was withdrawn by the offerer, after an unauthorized acceptance by an 
agent of the offeree and before ratification by the principal. The so-called ratifi- 
cation followed. //e/d, that the revocation was inoperative, and that specific 
performance would be enforced against the offerer, the contract being in regard 
to the execution of a lease. Bolton & Partners v. Lambert, 37 Wk. Rep. 434 
(Eng. Ct. of App.). 

The agent in this case was a director of the plaintiff company, and it was con- 
ceded that he had no authority to accept the defendant’s offer. The decision 
directly and obviously contravenes two elementary principles of the law of con- 
tracts and of agency. For, in the first place, there was no mutual assent between 
the parties. Clearly the plaintiff company was not bound by the unauthorized 
act of their agent until an acceptance by them of the defendant’s offer; but before 
they accept the offer is withdrawn. The principle of agency, on the other hand, 
is, that, in order to make valid the unauthorized act of an agent, the principal 
must ratify at a time when he might do the act as an original act. This principle 
is illustrated by the cases of Walter v. Fames, L. R. 6 Ex. 124, and Bird v, 
Brown, 4, Ex. 786. The court, consisting of Cotton, Lindley, and Lopes, L. JJ., 
relieve themselves of the necessity of establishing a ratification by applying the 
familiar maxim in regard to its retrospective action: Omnia ratihabitio retrotrahitur 
et mandato priori equiparatur, 

ALABAMA CLAIMS — WAR PREMIUMS — BANKRUPTCY — ASSIGNEE.— Money col- 
lected from the Court of Commissioners of Alabama Claims by an _ assignee, 
appointed after the payment of the premiums, but before the passing of the Act 
of 1882, heéd to belong to the bankrupt personally, as the claim for compensation 
did not, at the time of the bankruptcy, amount to an existing right to any 
description of property, and did not, therefore, pass under the assignment. The 
subsequent grant by the government, also held to be a voluntary act. imgsbury v. 
Mattock, 17 Atl. Rep. 126 (Me.). 

Similar decisions have been recently arrived at by various processes of reason- 
ing, by the Supreme Courts of three other States. Meard v. Sturgis, 146 Mass, 
545; Zaft v. Marsily, 47 Hun, 175; and Brooks v. Ahrens,68 Md. 212, The 
contrary view is taken by French, J., in “The Bankruptcy Question,” March, 
1884, in Rules and Opinions, etc., Court of Commrs, of Ala, Claims, and by 
Field, J., in a very carefully considered dissenting opinion in Heard v, Sturgis, supra. 

BILLS AND NOTES—CONSIDERATION SPECIFIED IN NOTE — NOTICE,—A 
promissory note contained this statement; “Given for third payment on 28 lots 
in Rain’s addition, ninth district, this day purchased of Albert Tavel.” On a bill 
to compel the surrender of the note by defendant, a dona fide holder for value 
without notice, the consideration having failed, Ae/d, the specification of the 
consideration in the note is not sufficient to put an indorsee for value before 
maturity on notice as to the validity of the contract of sale. Ferress v. Tavel, 
11 S, W. Rep. 93. (Tenn.). 

The question presented in this case has never before been passed upon by the 
Supreme Court of Tennessee. The decision is in accord with the current of authority. 

CONSTITUTIONAL LAW—AUTHORITY OF JUDICIARY OVER THE EXECUTIVE, — 
The Constitution and Code of Tennessee direct the governor to issue commis- 
sions to persons elected to Congress. //e/d, a court of chancery has no power 
to enjoin the governor from issuing a commission, or to compel him to deliver 
one already issued to complainant; the official action of the executive can 
neither be restrained nor coerced by the courts, and there is no distinction in this 
regard between official acts purely executive and those ministerial. Paves v. 
Taylor, Governor, 11 S. W. Rep. 266 (Tenn.). See contra, Martin v. Ingham, 
17 Pac. Rep, 162 (Kan.), digested 2 Harv. L. Rev, 100. 

CONSTITUTIONAL LAw — DuE Process OF Law.—A statute which makes it 
the duty of a county treasurer, when any person neglects to procure a license 
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as required by law, “to seize any of the property upon which this statute creates 
a lien, . . . and sell the same to satisfy said license and costs,” but makes no 
provision for giving notice to the owner of the property of its seizure and sale, 
deprives persons of their property without due process of law, and is unconsti- 
tutional. Chauvin v. Valiton, 20 Pac, Rep. 658 (Mont.). 

CONTRACTS — CONSIDERATION — SUBSCRIPTION PAPERS, — Defendant’s intestate 
signed a subscription paper by which, in consideration of the agreements 
of the other subscribers, he promised to pay a sum of money to the trustees of 
the plaintiff church. He/d, that the mutual promises of the subscribers con- 
stituted no consideration for the promise of the decedent as between him and the 
plaintiff. If any action would lie at all, it would be one between the promisors 
for y of contract. Presbyterian Churchv. Cooper, et als, 20 N. E. Rep, 352 
(N. Y.). 

CoNTRACTS — ILLEGALITY — PUBLIC PoLicy. — An extension company, which had 
a contract with a railroad company to locate and construct the road by 
the nearest, cheapest, and most suitable route between two points for $20,000 
per mile, agreed to locate the road through the town of A, in consideration of 
being paid a bonus by the defendant. In locating the road through A, it was 
necessary to deflect the same from the nearest, cheapest, and most natural route, 
five miles, at an additional cost of $100,000. Held, that the contract between 
the extension company and defendant was against public policy, and void; for 
first, it was an agreement by an employee to violate his obligation to his em- 
ployer; and, secondly, as the public had an interest in the proper construction of 
the railroad, it was an agreement to violate a duty which the extension company 
owed to the public. Woodstock Iron Co. v. Richmond & D, Extension Co, 9 
Sup. Ct. Rep, 402. 

CORPORATIONS — INTRA VIRES.—A resolution was passed at a meeting of 
proprietors of a bank, authorizing the directors to pay a half-yearly pension for 
five years, for the benefit of the family of a deceased officer. He/d, that the 
court would not restrain the bank from paying the pension, Henderson v. Bank 
of Australasia, 40, Ch. D, 170 (Eng.). 

DonaTIO Mortis CausA—DELIVERY.—A gift by a husband to his wife on 
the day of his death of a savings-bank book already in her possession is invalid, 
There must be an actual delivery of the book to constitute a valid gift. Drew v. 
Hagerty, 17 Atl. Rep, 63 (Me.). 

Duress. — By threatening to send a son to the penitentiary, for embezzlement, 
the mother was induced to give a mortgage. He/d, the mortgage was void. 
McCormick Harvesting Machine Co, v. Hamilton, et al,, 41 N. W. Rep. 727 (Wis.). 

There are only a few cases where a contract or conveyance has been avoided 
by duress to one’s child. Duress to one’s husband or wife seems to have been 
the limit of the older authorities. In Harris v. Carmody, 131 Mass. 51, a mort- 
gage given by a father was avoided on account of duress to the son. 

Equiry— Discovery 1N AID OF PROCEEDINGS IN A ForEIGN Court, — It 
is not the practice of chancery to give discovery in aid of proceedings in a 
an} court. Dreyfus v. The Peruvian Guano Co, 60 L, T. Rep, N. Ss, 216 
(Eng.). 

This case containsa careful review of English and American authorities, The 
contrary notion seems to have arisen from the uncertain notice of Crowe v. Del 
Rio (1769), in **Lord Redesdale’s Treatise on Pleading,” 186 n., an otherwise 
unreported case. Bent v. Young (1838), 9 Sim. 180, 186-7, and the opinion of 
Lord Hardwicke in the case of the Zar/ of Derby v. Earl of Athol (1749), 1 Ves. 
202, are principally relied on in Dreyfus v. The Peruvian Guano Co.; in the 
former case, the Vice Chancellor says that Crowe v. Del Rio is no authority. 
Still, Crowe v. Del Rio was followed in Mitche.] v Smith (1828), 1 Paige, 287, 
and the same mistake seems to have been made by Judge Story in 2 Eq, Jur. 
§ 1495, n. 2. 

This case seems to settle the English law, and is probably correct on principle. 

Equity — PHOTOGRAPHS — INJUNCTION TO RESTRAIN PUBLICATION. — A photog- 
rapher who had taken a negative likeness of a lady to supply her with 
copies for money, was restrained from selling or exhibiting copies, both on the 
ground that there was an implied contract not to use the negative for such a pur. 
pose, and also on the ground that such sale or exhibition was a breach of con- 
fidence, Pollard v, Photographic Co, 40 Ch. D. 345 (Eng). The case was 
compared to those copyright cases where the owner of the chattel, as the receiver - 
of a letter, is yet not allowed to multiply copies of it. See Duke of Queensbury 
v. Shebbeare, 2 Eden, 329. But the decision was not rested on that ground, as 
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the statutory requirement of registration had not been complied with by the 
plaintiff. 

EVIDENCE — BEsT EVIDENCE — VIEW.—On prosecution under Laws Wis. c. 
214, sec. 4, for knowingly allowing a girl under twenty-one to resort to one’s 
premises for purposes of prostitution, Ae/d, that the jury, having seen the girl, 
may take into account her personal appearance in determining whether the de- 
fendant knew she was under twenty-one; and that the testimony of the girl’s 
mother is the best evidence of her age, a baptismal register kept by the mother 
being at best but hearsay evidence. Herman v. Wisconsin, 41 N.W. Rep. 171 (Wis.). 

EVIDENCE — COMPETENCY OF WITNESSES.—Under Code Civil Proc. N. Y., 
§ 829, prohibiting a party to, or person interested in, an action or proceeding from 
testifying in his own behalf against one claiming under a person deceased at the 
time of the trial, as to any personal transaction or communication had with the 
decedent, a legatee is incompetent to testify as to the circumstances preceding, 
attending, and following the execution of the will, such as the mental and 
physical condition of the testator, his acts, conversations, and conduct, from 
which sanity or the due execution of the will may be inferred, in a contest 
grounded on the alleged want of due execution and testamentary capacity. Jn re 
LEysaman’s Will, 20 N. E. Rep. 613 (N. Y.). 

LIBEL— PRIVILEGED COMMUNICATION — REPORT OF JUDICIAL PROCEEDINGS. 
—The publication of a judge’s summing up to the jury may be the subject of 
an action for libel, if the statement is a partial inaccurate representation of the 
evidence. There is no presumption as to whether a judge’s judgment is com- 
plete and accurate, but it is a fact for proof by evidence. Dictum by Lord Hals- 
bury, L. C., and Lord Bramwell. MacDougal v. Knight, W’kly Notes (1889), 76 
(House of Lords, April 8). 

Same case in Court of Appeal, 17 Q. B. D. 636 (1886). 

NEGLIGENCE — IMPUTED — PASSENGER ON STEAMBOAT— CONCURRING NEG- 
LIGENCE. — By the concurring negligence of the officers of a steamboat, on which 
plaintiffs wife was a passenger, and the employees of defendant company, a 
collision occurred between the steamboat and an obstruction placed by defendant, 
without proper warning or signals, in the stream. In an action to recover for 
injuries caused to plaintiff's wife by the collision, Ae/d, as plaintiffs wife had no 
authority or control over the management of the boat, the negligence of the 
boat’s officers could not be imputed to her; the boat’s officers and defendants 
were joint tort-feasors, and plaintiff may bring an action against either of them, 
and recover, as if the whole injury had been caused by one alone. J/arkham v. 
Houston Nav. Co., 11 S, W. Rep. 131 (Tex.). 

Thorogood v. Bryan, 8 C. B. 115, has never been approved in Texas, nor 
has the doctrine of imputed negligence found favor there, As is known, this 
doctrine has recently received a severe shock in England by the decision of the 
House of Lords in the Bernina case, overruling Thorogood v. Bryan. See 2 
Harv. L. Rev. 140 (note). 

PERSONAL PROPERTY — TITLE— MIXING OF GRAIN BY WAREHOUSEMAN, — 
A warehouseman received plaintiff's grain for storage, giving receipts for it. 
Although there was no agreement allowing him to do so, in storing he mixed 
the grain in bins with his own grain, of the same kind and grade. From time 
to time he drew grain from the common mass, and added other grain to it, a 
quantity always being reserved greater than the amount stored by the plaintiff. 
Such reserved grain was of the same grade and quality, but not the same grain, 
which had been stored. The warehouseman made an assignment for the benefit 
of his creditors, He/d, that the transaction of storage was a bailment; that the 
plaintiff's title was not extinguished or transferred to the warehouseman by mix- 
ing the plaintiff's grain with the other; and that, as the amount of grain reserved 
had always been sufficient to meet the plaintiff's demand, he could recover the 
quantity of grain which he had stored from the assignees of the warehouseman, 
Odell v. Leyda et al., 20 N. E. Rep. 472 (Ohio). 

PROPERTY — SEATS IN STOCK EXCHANGE,— A seat in a stock exchange is 
property, and liable for the owner’s debts, though the by-laws of the exchange 
say that the property is held in trust forthe members, and “no member, under 
any circumstances, shall be deemed to have any claim, or possess any individual 
right, title, or interest in the property or assets of the association” until finally 
dissolved. Habenricht v. Lissak, 20 Pac. Rep. 874 (Cal.). See also Cluée v, 
Loveland, 9 Pac. Rep. 133. 

REAL PROPERTY — COVENANT AGAINST INCUMBRANCES — EXISTING EAasSE- 
MENTS. — A covenant against incumbrances is broken by the existence of an 
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easement over a portion of the land for the purpose of maintaining a dam, and 
it is immaterial that the grantee knew when the deed was made that the dam was 
so maintained, Huyck v. Andrews, 20N. E. Rep. 581 (N. Y.). 

The cases of Kutz v. McCune, 22 Wi3. 628, and Memmeri v. McKeen, 112 Pa. 
St. 315, were cited, but the court declined to follow their authority, deeming that 
“the safer rule is to hold that the covenants in a deed protect the grantee against 
every adverse right, interest, or dominion over the land, and that he may rely 
upon them for his security.” 

REAL PROPERTY — DoweR — MERGER. — During coverture, the land of de- 
mandant’s husband was sold at sheriff’s sale. The purchaser afterwards conveyed 
the land to demandant, who, in turn, sold it to defendant, all of which took 
place during coverture, The wife brought this action after death of husband, in 
order to get dower in the land thus conveyed, Ae/d, that when a married woman 
acquires during coverture the fee -in her husband’s lands, her inchoate right of 
dower ceases to exist. Youmans v. Wagener et al. 9 S. E. Rep. 106 (5. C.). 

The Chief Justice rested his decision on the analogy of merger: One of the 
concurring justices, on the ground of estoppel, namely, “that where one con- 
veys an estate, with warranty, to which at the time he has no title, and subse- 
quently acquires a good title, such title passes to the grantee through the estoppel 
raised by the warranty.”’ 

REAL PROPERTY — RESTRAINTS ON ALIENATION — POSTPONEMENT. — Bequest to 
trustees upon trust to pay to A ‘‘ten thousand dollars when he is of the age of 
twenty-five years, and the balance when he is of the age of thirty years.” edd, 
that although the equitable interest of A was vested and absolute, yet he could 
not call upon the trustees for a payment of the legacy befure the times fixed by 
the testator, the restriction as to the times of payment not contravening any rule 
of law or public policy. Claflin v. Claflin, 20 N. E. Rep. 454 (Mass.). 

The court, in holding this limitation upon the cestui gue ¢rust’s absolute interest 
to be valid, follows logically the exceptional rule in regard to restraints upon 
alienation which it adopted in Broadway Bank v. Adams, 133 Mass. 170. For 
the contrary rule see Gray, Restraints on Alienation, §§ 104-112, The case is of 
special importance as tending to show that in Massachusetts, contrary to the 
general rule, a gift to a person absolutely, the payment of which is postponed 
until too remote a period, must be held to be void by the Rule against Perpetuities, 
See Gray, Rule against Perpetuities, § 120, note 1. 

STATUTE OF LIMITATIONS — ADVERSE PosSESSION— MISTAKE. — Defendant was 
the owner of an enclosed cultivated piece of land; adjoining this land was a 
wild, unenclosed tract owned by the plaintiff's grantor; defendant leased all the 
land owned by plaintiff's grantor; afterwards plaintiff bought it; on a survey, 
it was found that the plaintiff’s east line was within the enclosure, and over the 
boundary of the defendant’s land, Ejectment for the strip lying between the 
mistaken east line and the real east line. e/d, Statute of Limitatiuns bars the 
action. The leasing to defendant does not prevent the running of the statute; if 
one by mistake encloses the land of another and claims it as his own to a certain 
fixed boundary, and keeps possession of it during the statutory period, he acquires a 
perfect title, Sevy v. Yerga, 41 N. W. Rep. 773 (Neb.). 

TRUSTS — CONSTRUCTIVE TRUSTS.— Defendant conveyed to M. with covenant 
of warranty, etc., a one-sixth interest in certain land. At that time defendant 
had no title, but the owners of the legal title had orally agreed to convey to him 
a one-third interest. Subsequently defendant, for the purpose of defeating his 
deed to M., induced the owners of the legal title to convey the one-third interest 
to defendant’s wife, who knew of the deed to M., and who gave no consideration 
for the conveyance to her. /e/d, that the transaction must be regarded in. equity 
as if the owners had conveyed to defendant, and he to his wife, she holding in 
trust for M., and his heirs one-half of the interest conveyed to her, Moore et al. 
v. Crawford et al., 9 Sup. Ct. Rep. 447. 

WATER AND WATERCOURSES — CHANGE OF NATURAL FLow, — An upper riparian 
owner who removes from the river-bed a natural ledge of rock, whereby damage is 
caused the lower tract by reason of the increased velocity of the stream, is liable in 
damages to the lower riparian owner. Grant v. Kuglar, 13 5. E. Rep. 878 (Ga.). 

WILLs — LapsED BEQUEST. — Testator bequeathed one-half of his residuary 
estate to J., or, if she be dead, to her executor. J, died during the lifetime of the 
testator, and bequeathed to the testator her residuary estate, which comprised 
the testator’s devise to her, edd, that this one-half of the testator’s residuary 
estate was undisposed of by the will. /# re@ Valdes’s Trust, 40 Ch. D, 159; s. Cc 
60 L. T. Rep. N. Ss. 42; cf. 5 L. Q. Rev, 223. 
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A TREATISE ON THE Law or BENEFIT SOCIETIES AND INCIDENT— 
ALLY OF LirE INSURANCE. By Frederick H. Bacon. St. Louis, 1888. 
8vo. Pages lxxxix and 761. 

This book has the merit, that has a “scarcity value” in these present 
days, of dealing with a subject not hitherto discussed in a systematic 
treatise. The secret beneficiary societies that are in their nature both 
social clubs and life insurance companies have, indeed, as the author 
writes, “multiplied amazingly during the last twenty years,” and have 
established branches in nearly every village in the land. They have 
given rise to many and important cases concerning the mutual duties of 
members, their liability for community debts, and the still more im- 
portant questions relating to their rights as beneficiaries. No text-book 
has yet dealt with the first two classes of cases at all, nor with the last 
class, except in a very unsatisfactory manner, since there has been, 
hitherto, an almost complete failure in the existing authorities on life 
insurance, to distinguish between the rights of members of beneficiary 
societies and the holders of ordinary insurance policies. The exasperat- 
ing confusion that has resulted makes especially valuable a treatise in 
which this distinction is clearly preserved throughout. 

The book is a good one. It is full, clear, and accurate, and neces- 
sarily, in great part, new. The first four chapters, on the history and 
nature of beneficiary societies, will be found especially novel. 

The citation of cases, especially as to beneficiary societies proper, is, 
apparently, exhaustive. The author also modestly states that ‘The 
work covers the entire subject of life insurance, and includes all cases 
decided up to date.” 

Copious citations are made from judicial decisions, a method of book- 
making, perhaps commendable when dealing with beneficiary so- 
cieties, about which so little has been written, but, however, less justi- 
fiable in dealing with life insurance proper. 

The book, while a clear and excellent statement of established law, 
contains little discussion of disputed questions, a deficiency sometimes 
to be regretted. Thus, for example, section 356, dealing with the 
effect of the non-payment of insurance premiums by reason of war, con- 
taining a correct and concise statement of the prevailing opinion on this 
subject, with full citation of authorities, Aro and com, yet gives no dis- 
cussion whatever of a point that has been much disputed and that goes 
to the very root of the question whether the payment of premiums is a 
condition precedent or condition subsequent. 

A commendable practical feature is that, in general, references to 
cases are made not only to the regular reports, but also to the various 
systems of codperative reports. The use of supra and znzfra is, un- 
fortunately, still retained. The index is good. E. T. S. 





A TREATISE ON THE Law or Triats. By Seymour D. Thomp- 
son, LL.D. In two volumes. Chicago: T. H. Flood & Co., 1889. 
8vo. Pages clxxii and 2376. 

These two volumes present exhaustively and systematically the 
whole of the law relating to the subject of trials. It is eminently a 
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practitioner’s book, and as such, contains full precedents of instructions 
and quotations selected from the approved opinions of the courts. 
Necessarily much space is devoted to the consideration of the confused 
question of the relative provinces of the court and the jury. That 
question is discussed with reference to a great variety of cases in which 
it arises. For many, the value of the work would be increased had 
the size been diminished by condensing or excluding the general treat- 
ment of certain subjects, such as malicious prosecution and implied 
contracts, which are only indirectly related to the main purposes of the 
book, and for a full treatment of which one would naturally look to 
other treatises. 

The work contains a satisfactory index and a full table of cases 
cited. A. C. R. 





A SELECTION OF CasES ON THE Law oF QuasI—ConTRACTs. By 
William A. Keener. Cambridge: Charles W. Sever, 1888. 8vo. 
2 vols. Pages 541 and 658. 

This collection of cases, designed especially for use in the Harvard 
Law School, is evidently the result of a caretul and incisive search into 
the subject of quasi-contracts,— that branch of the law which is mid- 
way between contracts and torts, and which has hitherto received little 
systematic treatment. The term “quasi-contracts” is used to include 
all so-called “contracts implied in law.” They are really not contracts 
at all, but are simply obligations imposed by law under certain circum- 
stances. Without some guiding principles to determine when the law 
will impose such obligations, the decisions present merely a bewildering 
tangle of apparent inconsistencies. The logical application, however, 
of the simple doctrine that the law will not permit one man unjustly to 
enrich himself at another’s expense, goes far to clear up the difficulties 
of a large class of cases. This doctrine of unjust enrichment is well 
illustrated by the cases selected. They deal with failure of considera- 
tion arising from mistake of law or fact, or from inability, in certain 
instances, to enforce a special contract; with benefits conferred with 
or without the request of the defendant; with duress, legal and equi- 
table ; and with waiver of tort. 

It is to be hoped that the author will soon treat the subject further in 
the text-book promised in the preface. E. I. S. 





